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PREFACE 

TO THE SEVENTH EDITION. 


Tnu Sixth Edition of this book was published in 
September, 100 ( 3 , Sineoits appearance, many important 
points have been decided which affect the procedure 
of our Courts. These have involved considerable 
mollification in the present edition. All relevant 
decisions have' boon noted down to and including 
September 1st, 15 ) 11 , and the whole book Inis boon 
thoroughly revised and brought up to date. 

I have to thank my friend, Mr. Clement 0 . Oatlev 
of the Inner Temple, and my son, Mr. Walter Plaice 
Odours of the Middle Temple, for the efficient assist- 
ance which they have rendered me in the preparation 
of this edition and in passing - it through the press. 

W. 13 . 0 . 


lo, Old Square, 

Lincoln's Inn, W.C. 

Odobtr 20 < 7 i, 1911 . 
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PREFACE 

TO THE ElitST EDITION. 


Tux system of pleading introduced by the J udicafuro Acts is 
in theory tho host and wisest, and indeed the only sensible, 
ayfatom of pleading in ei vil actions. Each party in turn is 
required to state tho material Caots on which ho relies; ho must 
also deal specifically with tho facts alleged hy liis opponent, 
admitting or denying each of them in detail; and thus the 
mutters roally in dispute are speedily ascertained and defined. 
Some such preliminary process is essontiul before the trial. 

How is it, then, that it is the fashion to decry our modern 
pleadings, to I rou,t thorn sis waste-paper, and to deplore, the loss 
ol! the ancient method with its counts and pleas known by 
fantastic munes, half Latin and half Nornum-Frenoli? There 
are many reasons why the new system has not yet mot with the 
success which it deserves. It has hitherto been worked mainly 
by men educated under the former practice. Tho modern 
system has never boon so thoroughly taught to tho younger 
generation of pleaders. Moreover, tho reform was not, in one 
or two i uslances, sufficiently thorough. Some antiquated frag- 
ments of the old procedure remain (such as the plea of Not 
Guilty hy Statute) which destroy the symmetry of the modern 
rules. Thore is yet another reason why our present system of 
pleading does not work so well as it should. Each party in 
turn ought to admit clearly or to deny expressly each fact 
alleged by his opponent. But counsel cannot do this, unless 
ho is fully instructed as to the actual facts. Tho solicitor 
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cannot fully instruct counsel us to tho fuel s without thoroughly 
jotting up tho ease. aud tho taxing tuna! or nlnni s rliscmirugi', 
his doing so at tbit stage. Tho amount nllmunl for luslruc- 
t ioii& Cor Dofouco and Reply is wholly inadequate to recompense 
11 k> solicitor Cor tho tiino and labour imolusl in pro peril 
instructing' counsel how to plend. Ilonee admissions vhioli 
ought to lie made nro not made. 

It is in the hope oC removing ono cans' of this want of 
success that I havo written thiB Book on the principles of our 
present system of pleading. I havo embodied in it notes made 
from time to timo lor tho use of my own pupils. Thu mb's of 
lav arc stated in large typo: explanations, historical matter, 
and praolical hints aro given in smaller typo, but larger than 
that used for the Illustrations. Those have often been drawn 
from tho older reports. It is to tho sixteenth and seventeenth 
centuries that wo must turn for u, clear exposition of tho miles 
of pleading nt common law; and it wus only in those days lhal 
the rules of pleading- wore rigorously and inflexibly enforced . 
Now, our regard for "tho merits ” overrides one respect for 
liioo questions of pleading, though bitch questions still largely 
aJffieol costs. But while the old law is freely relerml to, all 
relevant decisions since 1875 will lm found cited under their 
appropriate headings. 

1 am indebted to my Criencl and former pupil, Mr. M. 
Stewart Prichard, of the Inner Temple, Cor the Cull and 
convenient Index which ho has prepared, aud also for his 
kindness in revising tho proof sheets. 


1, Elm Court, T&mple, E C. 
Eccunbor, 1891 


W. B. O. 
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PRINCIPLES 


OF 

PLEADING AND PRACTICE. 


Chapter I. 

AN ACTION AT LAW 
The Writ. 

Every aotion in tho High Court of Justice is commenced 
either by a writ or by an originating summons A writ i s a 
formal document by which the King commands the defendant 
to “ enter an appearanae ”* within so many days, if ho wishes 
to dispute the plaintiff’s claim; otherwise judgment will be 
signed against him.f The writ must slate the name and resi- 
dence of each plaintiff and defendant, and tho name and place 
of business of the plaintiff^ solicitor, if he employs one. 
It must also specify the Division of tho High Court in whioh 
the plaintiff intends to sue, and givo “ an address for servioe ” 
— an address, that is, at whioh notices and all other written 
communications may be left for him. If he is suing, or if 
any one of the defendants is s ued, in a representative capacity 
(e.g., as trustee of the estate of some bankrupt, or as the 
executor or administrator of some one deceased), this _aIso must 
be_atated on the writ. If the plamti£f_be a woman, the writ 
should state whether she is a “widow,” or a “sp inste r,” or 
the “ wife of A. B.” 


* See post, p, 6. 

t Seo Precedent, No. 1, in the Appendix. 
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Besidos thoso formal statements, ovory writ, bo I'oro it is 
issuod, must bo .indorsed, with n statement of I ho aaturo of 
the claim mado, or of the relief or remedy required in tho 
notion. In some cases, indeed, the plaintiff is allowod to stato 
the particulars of his case in full dotail on tho book of his 
writ, which is then said to be “ spec iall y ind ors ed.” IIo may 
only do so in the sis oases which are enumerated in Chapter III. 
(p. 42). And even in those sis oases ho is not compollod to 
specially indorse his writ unless he wishes so to do ; though as 
a rule he is only too glad to avail himsolf of the privilege, 
as it may lead to his obtaining judgment more speedily. More 
often the plaintiff merely indorses on his writ a general state- 
ment of the nature of his claim; or he may claim an account; 
or ho may indorse his writ for trial without pleadings.* He 
must place on his writ one or othor of these indorsements to 
show tho nature of tho aotion, otherwise tho defendant would 
not know why he was sued. The indorsomout should also state 
tho roliof which the plaintiff olaiuiB. (Hoc post, p. 20!J.) 

Issuing the Writ. 

As soon as the writ is prepared and its indorsomont duly 
drafted, the next step is to “issue” it; that is, to make it 
an offioial document, emanating from tho Court. Thoro is no 
difficulty now about this. In former days, whon evory one was 
less busy, issuing a writ was rogarded,as a judicial, not a minis- 
terial, act; the offioer of tho Court drafted, or at all events 
settled, the plaintiff’s writ for him, and would not allow any 
writ to issue whioh, in his opinion, was not in proper form. 
This often caused an cagor litigant trouble and delay, though 
it might save him oosts in the end. But there is no longer any 
difficulty of this kind. The plaintiff now draws up any_ in- 

As to these four different kinds of indorsement, see post, Chapter in. 
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dorsement he pleases; and the officers of tho Court raise no 
question as to its sufficiency in law. They leave it to the de- 
fendant to take objection to it subsequently, if it is not as it 
should be. 

There are, however, too oasos in which leave to issue a writ 
is still necessary: — 

(i) Where the dofendant is not in England. 1ST o writ that 

the plaintiff intends to have served on any person 
abroad will be issued, unless the plaintiff first obtains 
the leave of a judge; and such leave will only be 
granted in the cases specified in Order XI. 

(ii) Whoro the plaintiff seeks to join on his writ different 

causes of action whioh may not be joined without 
leave. See for instance Order XVIII. rr. 2, 3. 
Under these rules it is sufficient if, boforo issuing 
his writ, the plaintiff obtains leave to join suoh claims 
from a Master; and, oven if ho does not, the defen- 
dant will waivo the irregularity, if he ontore an ap- 
pearanco without taking the objection. ( Lloyd v. 
CM. W. Dairies Co., (1907) 2 K. R. 727.) 

In every other oase issuing a writ iB a very simplo process. 
There are in many of our larger provincial towns branch offioes 
of tho High Court of J uslicc, called Distriot Registries 1 *; and a 
plaintiff (except in a probate action) may issue his writ either 
out of a District Registry or out of the Central Office in 
London at his option. The plaintiff or his solicitor takes two 
copies of the proposed writ to the Writ Department of the 

* See post, p. 32. The procedure in the High Court is mainly regulated 
by " Rules of the Supreme Court ” whioh are divided aooording to their 
subject-matter into 78 “ Orders.” They are made by the judges under 
powers oonferred on them by the Judicature Acts, and have all the force 
and effect of a statute. Those Rules with whioh it is most neoessary for 
a student to be familiar I have placed in an Appendix to this volume. 
The remainder he will find in a white book, called “The Ann ual Praotice.” 

b 2 
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Central Office, or to a District Registry, signs ono copy, and 
pays ten shillings. The offioer improssoe a ton shilling stomp 
on the signed oopy, and files it; ho stamps tho other with 
what is called a “ seal/’^and hands it baok; this then beaomos 
“ the writ in the action.” It is marked with a lottor and a 
number (thus, “1911, B., No. 356”), the lottor being tho 
initial of the first plaintiff's surname: and if issued in the 
Chancery Division, it is also marked with tho name of one of 
the six judges of that Division, to whom the action is 
thenceforth assigned. 

Service of the Writ. 

Tho plaintiff must noxt “serv er the writ on tho defendant. 
The proper way to serve a writ iB to sho w the defendant him- 
self jthe original, and then to deliver to him and leave with 
him a oorreot copy of it. The person, who serves tho writ, 
must within throe days indorse on it the day of tho month and 
week of the servioe; otherwise tho plaintiff cannot, in oaso of 
non-appearance, prooood by default. (Order IX. r. 15.) This 
is callod “ personal sorvioe.” But the do fondant’s solicitor 
gonorally undertakes to aooopt sorvioe and ontor an appoaranco 
for him. Where it is impossible to offoct prompt personal 
servioe, e.g., where tho defendant has gono abroad, tho 
plaintiff may apply for an order tor “ subs tituted sor vioe, ” 
i.e.j by serving the defendant’s partner, solicitor, steward, or 
agent, or by giving him notice of the writ by rogistorod letter 
or by advertisement in the nowspapers. (Order X.) To obtain 
such order he must Bhow that he has made efforts to effect per- 
sonal servioe, and that such efforts were unsuccessful. If the 
action be for the recovery of land, and no one is in possession 
of that land, the. writ is served by posti ng a copy of it upon 
the door of the dwelling-house or other conspicuous part of 
the property. (Order IX. r. 9.) 
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Entering an Appearance. 

A defendant who has boon served with a writ must make up 
his mind speedily whether he means to defend the action or 
not. If he decides to defend the action, he muBt “enter an 
app earance.” In early days the defendant had physically to 
appear before some Court, and submit to or protest against 
its jurisdiction, and state publicly that he intended to defend 
the action and on what grounds. But now “entering an 
appearance” has become as formal a proceeding as issuing a 
writ. The defendant or the olerk of his solicitor hands to the 
proper officer at the Central Office or District Registry two 
copies of a memorandum in writings and pays two shillings 
for oaoh defendant appearing; one copy the officer “seals” 
with his official stamp, and returns to the pprson entoring the 
appearance; tha other ho retains and copies into a book called 
the “Ca use Book .” In the pnomorandum, tho defendant muBt 
sta te th e name and address of his solioitor, ho has one, or, 
if not, his own; and must giro an addross for sorvioo, at 
which letters and notions may bo loft for him. (See Prooedcnt, 
No. 2.) If any doCondant noither rosides nor oarries on businoBs 
within tho district he may appeal’ either in the District Registry 
or at the Control Offico . (Order XII. r. 5.) By so appearing, 
the dofondant submits to tho jurisdiction of the Oourt,(unless 
he appears “ under*protest He must on the same day give 
notico to tho plaintiff di his solicitor that he has appeared, 
and send him the copy of the memorandum whioh the officer 
sealed, as a certificate that he really has appeared on the day 
indicated by the seal. 


Default of Appearance. 

If the defendant does not enter an appearance^ within the 
period named on the writ (whioh is usually o ight day s after 
the service of the writ on him, inclusive of the day of such 
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servioo) tho plaintiff is, as a rule, onlitlod to judgment in 
default of appoaranoo. But if tho plaintiff omits or doluys to 
outer judgment, the defendant may Btill ontor an appoaranoo, 
although the poriod prescribed has olapsod. (Order XII. r. 22.) 
Where tho writ is (or might have boen) ^spocially indorsed, 
and the defendant does not appoar, the plaintiff may ontor final 
judgm ent for tho full amount claimod on the writ, and costs. 
If the action ho for the , recovery o f land,, tho plaintiff is 
entitled to a judgment that he shall rooover possession of the 
land. If the action he for idamages^ or the .return of a chattel , 
the plaintiff is not entitled to final Judgment; he can only 
have what is oalled an inter locutory judgment — a judgment, 
that is, in his favour, but with no amount stated The 
amount of damages or the value of the chattel must he subse- 
quently assessed by a jury or by an Official Bo force.* Tho 
Master may order a Statement of Claim or particular's to be 
filed before tho assessment. Tho dofondant, although ho has 
not appeared, may attond and arguo and call ovidouoo at the 
asses sment. And thon the plaintiff may ontor final judgment 
lor the amount bo assessed. (Seo Ordor XIII. rr. i — J 1 . ) 

But whero the action is of such a kind that originally it 
aould only have been brought in tho Court of Chancery (a.g , 
a claim for an i njun cti on to r estrain a nuisanoo or a broach of 
oomnanti the, procedure Jb different,. The plaintiff is not at 
this stage allowed to enter any judgment, oithor final or inter- 
locutory, although the defendant lfas not appearod. The 
p laintiff must at first proceed as if the defendant had appeared. 
He must prepare a Statement of Claim. No ordor from a 
Master i6 necessary. (See post, p. 78.) But he does not 
deliver it to the defendant; he files it in the offices of tho 
Court. (Order XIII. r. 12.) The defendant may still appear. 


* An .Official Befeieej s an officer of tho Court, who decides questions of 
accounts, and tries actions which are unsuited for trial hy judge alone, or 
hy judge and jury. (Seo p oat, p. 41.) 


MiMuom von nis motion*. 
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If ho dooidoa to do so, ho may go to tho Filing Department 
and find out wliat stops havo boon taken in tho action; and 
tho notion procoods as though ho had appeared in proper 
time. But if he does not appear, ho cannot deliver a 
Defenoo, and the plaintiff, after waiting ton days, can move tlio 
Court for judgment in default of Defonce. Tho Statement 
of Claim will stand admitted, and tho plaintiff will obtain 
such judgment ns ho is ontitlod to on the assumption that overy 
word oontained in his pleading is true. (Order XXVII. 
r. 11.) 

t Summons for Directio ns. 

If the defendant appears to the writ, the next stop genorally 
is for the plaintiff to tako out a summons, as it is called, before 
a Mastor of the Supreme Court. A Mastor is an officer of the 
Court who has powor to decide, in the first instance, subject 
to an appoal ,to a judge, all, or nearly all, tho preliminary 
quoations which arise in an action prior to the trial. A 
Distr iot Regi strar has tho same powers as a Master, and does 
tho same work in any largo provincial town that has a Dis- 
trict Rogistry.* A summons . iB an official dooument whioh 
bids tho dofondant to attond before a Master in Chambers, 
on a day and at an hour named, and hear the plaintiff’s appli- 
cation, and either oppose or oonsent to it. It must be served 
on tho defendant at least two (sometimes four) clear days 
before the day named f<jr the hearing of the application. 

If tho writ is /generally indors edythe plain tiff mu st , in every 
action except an Admiralty action, tak e out a summons for 
dirootions under Order XXX. — that is, a summons asking_ the 
Master to give directions as to the future conduct of the pro - 
ceedi ngs. (See Chapter VI. and Precedent, No. 43.) If, 
however, the writ is (Specially indorsed, he can apply to the 


* And please understand that henceforth, throughout this hook the word 
“ Master " always includes a “ Distriot "Registrar.” 
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Master for summary judgmont undor Order XLV (See Chap- 
ter IV. and Prooodont, No. 41 .) ITo can only obtain summary 
judgmont when his writ is spooiahy indorsod undor Order III. 
r. 6; and ho is not bound to apply lor it in every oaso whovo 
it is so indorsed. Ho can, if he wishes, take out a summons 
Xor directions under Ordor XXX. as though his writ wore 
generally indorsod. Or ho can ialca out no summons at all; 
in which case the defendant must plead to tho special indorse- 
ment, and then the plaintiff oan givo notice of trial.* 

If he applies for summary judgment, and fails to obtain it, 
the Master will proceed to give all necessary directions, just as 
though the summons had been taken out under Order XXX. 
On either summons, the Master has power to decide whether 
there shall, or shall not, be any pleadings or any further 
ploading delivered, whether there shall ho disqovery and 
inspeotion of documents, whether any intorrogatorios shall bo 
administered, where the action shall be tried, and whether 
by a judge alone or by a judge with a spooial or a oommon 
jury; and practically all othor questions which arise in iho 
action beforo final judgmont is ontorod, savo only those that 
ariso at tho actual trial. 



Headings are gt atemonta i n writing delivered by each party 
alternately to Jiis opponent) st ating what his contention will 
be at tho trial, and g ivin g all suoh details as his opponent 
needs to know in order to prepare his caso in answer. In 
m any action s , how ever, there are no pleadings at all (see post, 
p. 79); and as a rule there are now not more than twi> 
pleadings in any action: 

(a) A Statement of Claim, in which the plaintiff sets out 


* For the special procedure where the writ is indorsed for an account 
or for trial without pleadings, see poit, pp 40. 81. 
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his oauso of notion with all nooossary particulars as 
+ to his injurios and losses; and 

(6) A. Dofonoe, in which tho defendant deals with every 
matorial fact allogod by thejplaintiff in his Statomont 
of Claim, and also states any new facts which toll in 
his own favour. 

' x , . 

Sometimes the defondant sets up a Counter o laim,., which is in 

the taaturo of a cross-action; and to this tho plaintiff must 

deliver a special JEteply^ stating his answer to the Counterclaim. 

The nature and object of the various pleadings is explained 

in Chapters XU., XIII., XIV., and XV. 

Discovery. 

In some cases, but by no means now m all, the Mastor will 
order one party (or both parties) to make a list of all documents 
which are in his possession, and which are material to any 
question in issue in tho notion; and to permit his opponout to 
inspect and tako copies of theso dooumonts beforo tho trial. 
This disci osuro is tochnioally known as “ discover* o f docu - 
me nts ” ; it of ton tends to savo expenso and shorten litigation. 
What is more, the Mastor has power JLo ordor oither party to 
answer on oath boforo tho trial oortain questions submitted by 
his opponent. Theso questions aro oalled “interrogatories.” 
The Master goes through the proposed questions first to seo if 
they are proper at that stago of the proceedings There aro, 
of course, limits to the power of a party thus to extract evidence 
in his favour from the lips of his opponent before the trial; 
these limits are defined in Chapters XVI. and XVII. 

Trial. 

As soon as the pleadings aro olosed, the plaintiff usually 
(the defendant in some oases) gives Notice of Trial, and 
enters tho action for trial in the offioial list of onuses at the 
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Royal Courts. Aitov a lapse of two or throe months the name 
of the notion appoars in the “ Wook’s IjihI,” and by-and-hy in 
the "Day’s List." Thon tho parties must atloud in Court 
•with their counsel and witnesses, and bring with them all 
necessary books and papers . The procedure at an ordinary trio l 
is described in Chapter XIX. The plaintiff’s counsel generally 
begins. He opens his ease, calls his witnesses and examines 
them, and hands in his documents for tho officer of the Court 
to read. The defendant’s oounsel cross-examines tho plaintiff’s] 
witnesses, and thon at the close of the evidonoe for 'tho plaintiff, 
if ,thero bo any cause of aotion shown, he proceeds to meet it 
by stating what his defence is, and generally, but not always, 
by calling witnesses and putting in any documents on whiohj 
he relies. The counsel then in turn address the jury ; the judge 
sumsjip the case, the jury return their verittcl ; and the judge 
gives judgment in aooordanoo with the verdict. On judgment 
follows execution; though oxooution is somotimos Btaycd in 
order that an application may ho made to the Court of Appoalj 
oithor for judgment or for a now trial. 


Originating Summons. 

So far wo have doalt sololy with tho procedure in an ordinary 
aotion commenced by a writ; and in tho King’s Bonch 
and the Chancery Divisions of tho High Court of Justice 
actions usually are commenced by a writ. But occasionally 
in the King’s Benoh Division, and moro frequently in the 
Chancery Division, an action is oommencod by what is called 
an “ or^in^mgsu^mons.”* There is no substantial d is- 
tinction Between a writ and an originating summons excopt 
this, that the use of t he latte r form of document implies that 
the parties (or some of them) desire to have the_ matter dis- 

* It is not quite clear that every piooeoding commsnc'ed by an originating- 
summons is toclmically an “ action,” but most of them are. 
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cuss ed in Chambers .and noi in op on Court. They hope in this 
way to arrive afc a judicial derision morci. economically and 
more oxpoditiously ; though the mntlov is oEton adjourned 
from Chambers into Court. At first (from 1875 to 1893 ) origi- 
nating summonses oould only be taken out in tho Ohanoery 
Division, and there only as to questions of law arising in 
the administration of an expross trust or of the real or per- 
sonal estate of a deceased person. But now, by Order LIVa. . 
r. 1, “In any Division of the High Court, a ny per son j 
olaiming to be interested under a deed, will, or other written j 
instrument, may apply by originating summons for the de- 
termination of any. question of oonstruction arising under the 
instrument, and for a declaration of the rights of the persons 
interested.” An “ ori ginat in g summon ^’ ’ iB now defined to 
mean “ every summons other than a summons in a ponding 
oauso or matter.” (Order LXXI. r. 1 a.) Tho judgo may 
direot suoh persons to be sorvod with the summons as he may 
think fit; and the application must be supported by s uch evi- 
dence as the judge may require. The question to bo deter- 
mined must be olearly stated on the summons ilsolf (soa 
Precedent, No. 40 , in tho Appendix); it must bo ji question 7 
of la w, not of fact.. ( Lewis v. Green, ( 1905 ) 2 Ch. 340-3 
The parties g enerally agree o n a “ s tatomont of f acts,” The 
judge, Jiowever, is not bound to determine any such question 
of co nstruction in Chambers, ^if, in his opinion it ought not 
to be determined on originating summons but by an action 
commenced in the usual way, in which formal pleadings can 
be delivered, and evidence given in open Court. 

Proceedings not in an Action. 

An action,, then, is a civil_prooeeding commenced either by 
writ or originati ng s ummons . But there are many pro- 
ceedings in the High Court besides actions. Proceedings 
in Admiralty and Probate are actions; but in Divorce pro- 
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oeedings tho former piooodm’O is retained mid tho old forms 
are adhorod to . A Divorce anil is commonood by a petition ; 
so are bankruptcy proceedings, and applications to wind up 
an insolvent company, or under the Trustee Act, 1893. Those 
proceedings, therefore, aro not actions. And there arc many 
matters which come beforo the Court on what is oallod “a 
motion.” i e., n summary application mado to tho Court, not 
necessarily in any action Thus, in tho case of ajmotion to 
attach a person who has committed a contempt of Court, or 
to enforce, vary or set aside an award, or to strike a solicitor 
ofi_the rolls, though notice of the application must of course 
be given to the person affeotod, no writ or petition is served on 
him. Again, the parties to any cause or matter may conour 
in stating th^questions of law arising therein in the form of 
a “s pecial case ” for the opinion of tho Court (Ordor XXXIV. 
r. 1), or a judge may direct any suoh question of law to be 
raised for tho opinion of the Court by “ epooial case ” (lb. r. 2); 
or an ar bitrat or or referoe, or an inferior Court may stale 
a “ speoial case,” and thus obtain the opinion of Lho High Court 
for Ihoir guidance. Tho practice with regard to pel i Lions, 
motions, and special cases is nocossarily different from tho pro- 
cedure in actions, and it is thoroforo not inoludod in ihis 
volume. 
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MATTERS TO BE CONSIDERED BEFORE WRIT. 

In many oases it is necessary for the plaintiff, even before he 
issues his writ, to consider certain details as to 

I. — Parties. 

II. — Joinder of causes of action. 

III. — Jurisdiction of the Court. 

To make a false start in any of these respects will cause him. 
trouble, expense and delay at some stage or other of the action. 

I. — parties . 

There must be set out at the head of every writ tko names 
of every pl aint iff and every defendant whom it is proposed to 
mako parties to the proceedings. Those names form the title? ** 
of t he action^ And in the seleotion of theBO parties thero is 
a twofold ohanoe of error.. A plaintiff may omit parties whose 
presence is essential; or he may add parties whose presence is 
improper. Henoe you must learn what parties are neoessary 
and what unnecessary, who must be joined, and who may be 
joined or not, as the plaintiff chooses. 

Formerly the law and praotice as to “parties” was of the 
utmost importance, misjoinder of a plaintiff being ground of non- 
suit, while non-joinder of a necessary plaintiff was the subject of 
a plea in abatement.* B ut now no .action “shall.be d efeated by 
reason of the misjoinder or non- joinder of parties, and the Court 


* Pleas in abatement weie abolished m 1876. See Order XXI. r. 20,. 

and post, pp. 145, 218. 
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may in every oauso or tun Her cloal with the mail or in ooulvovorsy 
so far as regards tho rights and interests of llio parlies actually 
before it" (Ordor XVI. r. 11). And “whore an notion has boon 
commenced in iho name of iho wrong' person as plaintiff, or 
rvhoui it is doubtful •whether it lifts been commenced In iho 
name of the right plaintiff, tlio Court or a judge may, if. satisfied 
that it has been so oommoncod through .a bond fide mistake, and 1 
ihat it is necessary for iho determination of the roal matter in 
dispute so to do, order any other person to bo substituted, or addod 
as plaintiff upon such terms as may be just’,’ (Ordor XVI. r. 2). 1 
This can he done although tlio original plaintiff liad no cause of| 
action ( Hughes v The Pump House Hotel Co., Ltd (No 2),’ 
(1902) 2 KB. 485 ) 


Conti ad. 

In actions founded on oontraet, tlio law rolating to partioB 
depends largely on whether the contract sued on bo joint* or 
several , or joint and sovoral. This is a quostion which turns 
primarily on the language of the contract it self. Still, it is a 
question of tlio intention of tho parties,^ anti tho judgo will 
not confine his attontion to their words; ho will also have 
rogard to all the surrounding oiroumstimoos, to tlio respeotivo 
interests of tho parties, and to tlioir conduct. Tims, a contract 
made by the executors of a will, the trustees of a sottlomont, or 
the par tners in a firm, with roforonoo to tho tostalor’s estate, 
to tho trust fund, or to the business of tho firm, will gonoraUy 
be construed a joint and not a several oontraot, unles s thoro is 
something in the language of tbe contract which forbids this 
construction. The distinction is one of importanoo; *as v oni 
tho death or bankruptcy of one joint contractor, his rights 
or liabilities pass to the others and not to his porsonal 
representatives. M oreover , a judgment against one joint 
oontraotor, even though unsatisfied, is generally a bar to any 
action against the others: and a release given to one joint 
contractor releases all. 

In any action for .breac h of a ooniraot^made with several 
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porsons jointly, all of them who are nlivo and solvent most join 
as co-plaintiffs., Iu any aotion for breach of a contraot made 
by several persons jointly, all of thorn who are alive and solvent 
must bo joined as oo-dofenclants. “ A joint debtor has a right 
to de mand, if ho ploasos, that lie shall be sued at ono and the 
sajmo time with all his oo-dobtors." ( Per Bowen, L.J., i: 
In re Eodgson, Beckett v. Ramsdale, 31 Oh. D. at p. 188. 
And see Pilley v. Robinson, 20 Q. B. D. 155; and McLeod 
v. Power, (1898) 2 Oh. 295.) The ^personal representatives 
of a dece ased joint creditor should not be joined as plaintiffs, 
nor sh ould the representatives of a deceased joint debtor be 
joinedXas defendants; t he righ t to sue and the liability on 
the contraot vest in the survivors, and therefore only thel 

w )" 1 ■ *■* ^ H 

survivors should be made parties. But if all tho porsons 
originally entitlod to sue on such a joint contraot be dead, 
thepersonal representatives of the last surviving creditor must 
sue; if_all the persons originally liable on such a contraot be 
dead, the personal representatives of the last surviving dobtor 
must be sued. 

If^ however, the oontraot mado by two or moro porsons be 
several as well as joint, the plaintiff may Bue ono or more or all 
of them in the same action^ If ho joins thorn all, he can in the 
same action cl aim aga i nst all of themjointly, and also against 
each of them severally. (Ordor XVI. r. 6.) IB. he does not 
join them all, then he can only rely on the several liability of 
thoso whom he has chosen to sue. 

If the contraot be several and not joint, the plaintiff . may , 
at his .option, join as parties to the same aotion all or any 
of tho persons liable thereon; and if any of tho persons 
originally liable on that contract be dead, he may also, if he 
chooses, add tho executors or administrators of suoh deceased 
persons. 

If a neces sary co-plaintiff refuses to join, in the action, the 
proper oourse, apparently, is to tender him an indemnity against 
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uobt* and Lliou, if ho still rofuhOh to bo joined ai a eo-plointilt, to 
mako him a dofondani,. ( Cullen v. Knowles and Uirls, (1898) 
2 Q B, 080, In re Mathews , (190, V) 2 Pli. 100.) Tic cannot boj 
joined as a co-plaintill “ wilhout liis, own consent in writing Ihoro-j 
to.” (Order XVI. r. 11.) II ho woro joined as a co-plaintill with- 
out his consent, his namo will bo struck out, and tho solicitor who 
issued the writ will be ordered to pay his costs as botwoon solicitor 
and client, and also all costs occasioned to tho do fondant by snob 
improper joinder (Fricker v Vail Gnittcn, (189G) 2 Oh. GUI, 
Gold Reefs, Limited v Lawson, (1897) 1 Oh 115; Gcilinger v. 
Gibbs, lb 479 ) 


Tort. 

In an action for a wrong arising out of a contract, the same 
persona must bo joined as parties as are nccossary in actions 
for breaoh of contract. 

In actions of p uro tort (i.e., for wrongs indopoudont of any 
contract), if several persons tire jomt-pwnors or joint-occupiors 
of any land or promises prejudicially affootod by any (rospass, 
nuisanco, or othor wrongful aol, or the joint-owners of any 
chattels which tho dofondant has Lakon, destroyed, or injured, 
whether by nogligonce or design, tlioy Bhould nil, as a rule, ho 
joined as co-plaintiffs in tho aotion. But in all eases of actions 
for tho (p rovontion of waste t or othorwiso for tho p rotection of 
property, ono_ porson may suo on bohalf of hiinsolf and all 
parsons having the somo interest, (Ordor XVI. r. 37.) And 
one o f several co-owners of a .p atony may suo alone _ for an 
infringement of his right ( Sheehan v. G. E. Rail. Co., 1C 
Oh. D. 59), and so may one of several co-owners of a trade - 
mark, (Dent v. Turpin, 30 L. J. Ch. 495.) 

But as to defendants in an action of tort, tho plaintiff has a 
freo hand. He is not now, and never was, obliged to join as 
a defendant every person who is liable to him for that tort. 
He may, if he prefers, sue only one or two; and the liability 
of the others will be no defence for those sued, and will not 
mitigate the damages recoverable, for all persons co nc erned 
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'in a common wrongful act aro jointly and severally liable for 
all damage caused by it. (Co. Lilt,. 232, a; Sutton v. Clcwke, 
6 Taunt. 29.) But. a jud-ginon! against those is a bar to any 
subsequent action for the same tort against anyono olse who 
was jointly liablo with thorn, evon though tho judgment in the 
first action has not boon satisfied. (Brinsmeal v liar) ison, 
L. It. 7 C. P. 5-17, and post, p. 223.) A more covenant, how- 
ever, not to sue one of two joint tort-feasors does not roloaso the 
othor from liability. {Duck v. Mayeu, (1892) 2 Q. B. 511.) 

Whcro special damage is essential to the causo of action 
the plaintiff should be careful to sue only that peison whose 
act caused him the spocial damago; unless he can prove that 
some othor person instigated tho act complained of, in which 
oase the instigator and tho actor would bo jointly liable for 
all damago flowing from ihe act. 

^Recovery oj Landt* 

In this action the proper plaintiff is_ tho porson who is now 
ontitlod to immediato possession of tho property.) Ilo may bo 
tho freeholder or only a tonanl . If there bo no tenancy crcatod 
by, or otherwise binding on, tho frooliohlor, thon his owner- 
ship involves tho right to presont possossiou. And as between 
freeholders tho first tenant for life is the proper plaintiff ; there 
is no neod to join any remaindermen or roversioners. Strictly 
all persons who are actually in physical possession of the pro- 
perty should be made defendants, and it is neither necessary 
nor proper to join any person who is merely in receipt of the 
rents and profits of the land. (Common Law Procedure Aot, 
1852, s. 168.) [But, where a large number of persons aro in 
occupa tion of the premises who all claim title under the same 
lessor , the rule is relaxed and t he p laintiff is allowed merely 
to ma ke that lessor defendant. ( Minet v. Johnson , 63 L.T. 
507; Qeen v. Herring, (1905) 1 K. B. 152.) By seot. 209 
of the same Aot, t he tenant is bound, under penalty of three 

O.P. 


o 
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years’ rent, “ .forthwith ” to givo notice In his landlord that 
a writ X3i ojootmont has "boon soiwod on him. A ml the landlord 
can then at onoe obtain loavo to appear and dofoiul llio aolaon 
under Ordor XII. it. 25, 26, 27. Tho Mnslor * will grant such 
leave on an cx parte application to any person who, by himself 
or his tenant, is in possession of tho land sought to ho re- 
covered in tho notion, although he is not named on tho writ. 

i7 lustrations. 

A poi'Bon who seeks to recover possession of land upon an equ itable 
title must make the person in whom the logal ostate is vested a party" to 
the action. 

Allen v. Woode, 68 L. T. 143. 

One tenant in oommon can sue alone, eithor in tort or contract, without 
joining his co-tenants in common as plaintiffs. But all joint tenants 
must join. 

llolerti v. Holland, (1893) 1 Q. B. 065 ; 41 W. E. 491. 

Lauri v. llenad, (1892) 3 Oh. 402 ; 61 L. J. Oh. 580 ; 40 W. B. 

679; 67 L. T. 273, 

By s. 59 of tho Conveyancing Aot, 1881, any covenant, bond or obli- 
gation under seal hinds the real os woll os the personal oslnto of the 
person making tko same, although his hoirs aro not expressly named in 
it. The creditor is not hound, howovor, to suo both tho real and personal 
representatives of tho dooeasod ; ho may proeood against either or both. 
But if ho oleot to proceed against tho roal oatato, and his deceased debtor 
by his wiE devised it away, then he must sue both tho personal repre- 
sentative and the doviseo (or, if necessary, tho dovisoo of such dovisoo) in 
one action. 

11 Goo. IV. & 1 Will. IV. c. 47, ss, 2, 3, 4. 

Land Transfer Aot, 1897, ss. 1, 2, 3; and see Precedent, No. 48. 

Where a libel has appeared in a newspapor, the person libelled may 
join as defendants in the same notion tho_ proprietor, tho editor, the 
printer, and the publisher, or any one or more of them, as he thinks fit ; 
for all are jointly and severally liable for the publication and its oonse- 


* Tbe Eulos of the Supreme Court always use tbe phrase “the Court 
or a judge.” But such interlocutory applications are always heard and 
disposed of by a Master, or District Eegistrar ; and only come before the 
Court or a judge on an appeal from him (see post, p. 336). Hence it is 
less misleading to say “ the Master.” 
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quences. If 3io thinks fit to suo some only of those who are liable to 
him, those whom ho sues cannot subsequently claim contribution from 
the rest. 

Colburn v. Patmw'e, 1 Or. M. & E. 73 ; 4 Tyr. 677. 

Merryiueather y. Nixan, 8 T. E. 186 ; 1 Smith, L. 0. (11th ed.) 398. 


{Classes of Person s. j 

A married woman may now sue and be sued, either in 
contraot or tort or otherwise, in all respects as if she were a 
feme sole ; and her husband need not bo joined with her as 
plaintiff or defendant. (Married Women’s Property Act, 1882, 
45 & 46 Viet. o. 75, s. 1.) Lf^ howevor, the husband has sus- 
tained any ^speci al d amage / he should join as a co-plaintiff, so 
as to dispose of all questions in ono action. And a plaintiff 
who has a oause of action agamst a married woman may 
sometimes profer to suo the husband, or both husband and 
wife, if he can ; especially if the wife is restrained from 
anticipating her separato property. On a pnrol contract mado 
by a marriod woman since the marriage, it is now praotioally 
impossiblo for ,bo^husband and wife to bo liable; for either 
the wifo was agont for her husband to mako tliat contraot 
on his behalf, or slio was not. If sho was, thon ho alouo is 
liable. If sho waB not, ho cannot bo liablo, but she is; for 
she shall be doomed to have ontoiod into tho contraot with 
reapeot to and intending to bind her separate ostato, and 
this* whether she was or was not in fact possessed of orj 
ontitled to any separate estate when she mado the contraot 
(56 & 57 Viet. o. 63, s. 1). See Morel Brothers v. Earl of 
Westmorland, (1904) A. 0. 11; French v. Howie, (1905) 2 
K. B. 580; (1906) 2 K. B. 674. It is not necessary to join the 
trustees ,of her separate estate as oo-dofondants., ( Davies v. 
JenUns, 6 Ch. D. 728, 730.) 

® a husband is still liable to the full extent for any tort 

'•w * 

The law is different in the case of a contract made by a married 
woman prior to Deoember 5tb, 1893. 

C 2 
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committed by bis wife since their marriage. There is nothing 
in any of tko Morriod Woman's Proporty Acts removing or 
restricting the common law liability of Iho husband in this 
respect. ( Scroka and Wife v. Kaktenhurg and Wife, 17 
Q. B. D. 177; Earle v. King scab, (1900) 2 Oh. 585.)+ llonco 
a plaintiff who sues for a tort oommittod by a married woman 
during her ooverturo genorally sues both husband and wifo in 
the old common law way. And if the husband is thus com- 
pelled to pay damages and costs for the tort of his wife 
committed during coverture, he has apparently no remedy over 
against her separate estate v 

An infant sues by his next friend (see Precedent, No. 58), 
who is personally liable for the costs of the suit; but the infant 
is primd facie liable to indemnify him against oosts properly 
incurred in the interest of the infant. ( Steeden v. Walden^ 
(1910) 2 Ch. at p. 400.) Hedefends by a guardian ad Idem h ' 
who will not he held personally liable for costs unloss he has 
(been guilty of some miscond uct. (Order XVI. it. 18, 19; 
Order LXV. r. 13.) 

A lunatic sues by bis next friend, and def ondu by a guardian 
ad Idem, if be has not yot boon found of unsound mind by 
inquisition. If he has been, then ho both sues and dofonds 
by his committee, who, before oommoncing any action, must 
obtain the sanction of a Lord Justice. ( Farnham v. Miltoard 
<8 Co., (1895) 2 Ch. at p. 735; Lord Townshend v. Robins, 
(1908) 1 Ch. 201.) If his committee has any adverse interest, 
someone else must be appointed next friend or guardian. 

Partners now may sue and be sued in the name of the ir 
firm, but if th ey sue in 'the firm name they can be compelled 
to diflolo so the name and address of every member of the firm. 
(Order XL VIII a. . r. 1; Abrahams v. Dunlop P.T. Co., (1905) 

* But see the observations of Moulton, L. J„ in Oueriod v. Leslie, ( 19091 
1 K. B. at pp. 886— S90, -which call in question, but cannot overrule, the 
doctrine laid down above. 
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1 K. B. 46.) If thoy aro suod in the firm namo they jnust 
enter an appearance in thoir own names individually, but tko 
eubsequont proceedings may continue in tko namo of tko firm 
(r. 5; and seo Ellis v. Wadeson , (1899) 1 Q. B. 714). 

A corporation and a oompany limited suo and are suod in 

t i mtmxuiuZk ***«**& > ama Kru . u » + " - 

their corporate name; they are legal porsons. And a t trades 
union, . though not a legal person, may bo suod in its own name 
whether it be rogistored or unregistered. (Taff Yale Ry. Go. 
v. Amalgamated Society of Railway Servants, (1901) A. C. 
426.) 

In any action ooncorning trust proper ty, all the trustees 
within jurisdiction must as a rule be joined; in any action 
concerning the estate of a deceased pqi'Bon all administrators, 
or all executors who havo proved tko will, must bo joined. 
(See Latch v. Latch, L. It. 10 Ch. 464.) But in neither case 
is it nocossary to add any of tho persons beneficially interested 
in the trust or estate. (Ordor XVI. r. 8.) 

Whoro thoro aro numerous porsons having tho samo interest 
in one oause or mattor, one or more of such porsons may suo 
or be sued, or may bo authorized to dofond in such oauso or 
matter, on bohalf or lor tho konalit of all porsons so intorosted. 
All persons who havo a common right which is invaded by a 
common enemy aro ontitlod to join in attacking that common 
enemy in respect of that oommon right, although thoy may 
have different rights inter se. (Order XVI. r. 9; Warrick v. 
Queen's College, Oxford, L. R. 6 Ch. 716, 726; Duhe of 
Bedford v. Ellis, (1901) A. 0. 1; but seo Marlct & Co., Ltd. 
v. Knight Steamships Go., Ltd., (1910) 2 K. B. 1021.) 

Illustrations. 

As a rule, it is unnecessary to make the representative of a deceased 
trustee or exeoutor a party to an action, if there he a surviving trustee or 
executor. 

In re Harrimn, Smith v. Allen, (1891) 2 Ch. 349; 60 L. J. Oh. 

287 ; 04 L. T. 442. 
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Where a legaoy was bequeathed to A., in trust for X. ami Y., and A. 
was made defendant, it was held unnecessary to join X. and Y. us parties 
to tho action, as they were represented by their trustee. 

In re Bowden, Andrew v. Cooper, 46 Oh. D. 444; 69 L. J. Oh. 

815; 39 W. E, 219. 

Whiting v. De Rutzen, (1906) 1 Oh. 96; 74 L. J. Oh, 207. 

A married woman cannot be a guardian ad litem. 

In re Duke of Somerset, 34 Oh. D. 465; 56 L. J. Oh, 733. 

Hence the memorandum of appearance should always state whether a 
female guardian ad litem, is a spinster or a widow. 

London and County Bank v. Bray, (1893) W. N. 130. 

Oiie^ shareholder in a company may sue “ on behalf of himself and all 
other the shareholders" in that company for a declaration that the pay- 
ment of a oertain dividend was ultra vires and illegal. 

Stroud v. Lawson and others, (1898) 2 Q. B. 44; 67 L. J. Q. B. 

718 ; 46 W. 11. 626 ; 78 L. T. 729. 

So, one or more of the co-adventurers in a cost-hook mine may now sue 
or he sued on behalf of the whole number, under 

Order XVI. r. 9. 

Under this rule the officers of an unincorporated society may be 
compelled against them will to defend an action on behalf of tho society. 

Wood v. McCarthy and another, (1893) 1 Q. B. 776; 62 L. J. Q. 15. 

373; 41 W.E. 623; 69 L. T. 431. 

A mortgagor who is entitled for the timo being to possession of tho 
mortgaged property, or to receive the rents and profits of it, may sue for 
possession of it, or to recovor such rents or profits, or to provont, or recover 
damages in respect of, any trespass or other wrong done to it, without 
joining his mortgagee as a co-plaintiff. 

Judicature Aot, 1873, s. 26, subs. (6). 

Conveyancing Act, 1883 (44 & 46 Yiot. o. 41), s. 10, subs. (1). 

Turnery, Walsh. (1909) 2 E. B. 484; 78 L. J. E. B. .53; 300 

L. I. 832. 

Tho assignee of any legal ohose in aotion may Bue for it without joining 
his assignor as a co-plaintiff, provided the assignment he absolute and in 
writing under the hand of the assignor, and provided notioe iu writing of 
the assignment has before aotion boon given to the debtor or holder of the 
fund. 

Judioaturo Aot, 1873, s. 26, subs. (0). 

Hughes v. Pimp House Hotel Co. (No. 1), (1902) 2 K. B. 190 ; 

71 L. J. E. B. 630 ; 60 W. E. 660 ; 86 L. T. 794. 

Dawson v. Gt. N. & City By., (1906) 1 E. B. 260 ; 74 L. J. E. B. 

190 ; 92 L. T. 137. 
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II. — JOINDER OF CAUSES OF ACTION. 

The J udicature Aot gavo a plaint ill a very extonsive powor 
of joining on one writ several diffovont oausos of action. And 
in a proper ease the plaintiff should certainly avail himself of 
this powor. For if he brings two actions unnecessarily where 
one would havo sufficed, he will probably have to pay the oosts 
of one (action. 

Take the simplest case first: — 

1. Where the parties are the samo in all the causes of 
action which it is sought to join. 

The plaintiff may join on one writ any number of different 
causes of notion against tho samo person or persons. To this 
rulo thoro aro only three exceptions: — 

(a) Claims by a trustco in bankruptcy, as suoh, may not, 

oxcopt by leave of a Mastor, bo joinod with any claim 
by him in any other capacity. (Order XVITI. r. 3.) 

(b) Claims by or against an oxcoutor or administrator, as 

such, may not bo joined with claims by or against him 
personally, unless tho latter olaims aro alleged to arise 
with reference to tho estate of which ho is oxcoutor 
or administrator. (Order XVIII. r. 5; Whitworth 
v. Darbishire and others, 41 W. R 317; 68 L. T. 
216.) 

(e) bfo cause of action may, without lcavo, bo joinod with 
an action for the r eoovor y of land, except claims in 
respect of mesne profits or arrears of rent, or double 
value, or damages for broach of any oontraot under 
which tho land is hold, or for any wrong or injury 
done to it. (Ordor XVIII. r. 2.) The plaintiff may 
join no other cause of action; but the same cause of 
action may ontitle him to relief of various kinds. 
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Thus, no loavo is required to join n claim for an iu- 
junolion, or for an account of routs and proUls, or 
for a rcceivor, or for any doolnrnlion that moroly 
establishes the plaintiff’s right to possession: for all 
those things aro simply machinery to enforce the 
plaintiff’s one cause of notion. ( GlccUiill v Hunter, 
14 Ch. D.492 ) 

Leave should strictly he asked for and obtainod boforo tha 
writ is issued, but it oan bo obtained subsequently . ( Lloyd 

v. Gt. W. Dairies Co., (1907) 2 K. B. 727.) And if claims 
he improperly joined without leave, still this irregularity is 
Avaived if the defendant, without raising the objection, takes 
a step in the action, which would bo neither necessary nor 
useful if he intended to rely on that objection. (Per Cave, J., 
in Hein v. Stein, 66 L. T. at p. 471.) He iB supposed to know 
the law, and thus has uolioe of tho irregularity as soon as he 
sees the Avrit or pleading. (Mulcketn v. Dorr ales, 58 
L. J. Q. B 526.) As to avIwX is a “stop m tho action,” soo 
post, p. 213. 

Subject to these exceptions, (ho plaintiff may uuito in tho 
same action any number of causes of aolion in Avhiohall parties 
are concerned. But if the defendant subsequently oan convince 
a Master that the causos of action which tho plaintiff has joined 
cannot he conveniently tried or disposod of together, the 
Master may order one or more of them to be excluded, _ and 
consequential amendments to be made, and may make such 
order as to coats as may he just. (Order XVIII. rr 1, 7, 8, 9.) 

Now we come to cases of more difficulty, Avhere not evory 
plaintiff or not every defendant is interested in every cause of 
aotion joinod. 

2. When may t wo or mo re plaintiffs join on one writ dis- 
tinct an d separate causes of action against the same 
defendant or defendants ? 
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In throe oases they oloarly may:-- 

(a) “Claims by plninLi/Is jointly may bo joint'd with 

olaims by them, or any of thorn, separately against 
the samo defendant.’’ (Order XVIII. r. 6.) 

(b) Olaims by or against husband and wife may bo joinod 

with claims by or against eithox of thorn soparatoly . 
(Order XVIII. r. 4.) 

(c) And, gonerally, unconnected persons who liavo each 

a distinot and soparato oauso of action against the 
samo defendant may join in one writ whenever thoir 
separate causes of action arise out of the same trans- 
action or series of transactions, and involve any 
common quostion of law or fact (Order XVI. r. 1); 
but in no other aase. ( Smurthioaite v. Hannay, 
(1894) A. C. 494; Carter v. Ricjby d Co., (1896) 
2Q. B. 113.) 

(Suf!)ovon in thoso three cases, if any defendant oan show 
that the joinder of such oausos of action may embarrass or 
delay tho trial of the notion, tho Mastor may order soparato 
trials, or make such other ordor ub may bo oxpodiout. If, 
however, tho aotion goes io trial with such joindor undisturbed, 
and ono plaintiff suoooods and tho otlior fails, tho dofonilant 
will be ontitled to bis costs occasioned by join big the 
plaintill who failed, unless tho judge oihorwi.se directs. 
(Order XVI. r. 1.) 


Ilf ustrat ions. 

Persons who have separate interests in the some premises may join as 
oo -plaintiffs in an action in inspect of any injury done to those premises. 
Thus, the owner .a nd the te nant of a house may sue together for an 
injunction to restrain a n uisanc e to that hon^e. 

Viscount Oort and others v. Rowney, 17 Q. B. I). 626 ; 65 L. J. Q. B. 

541 ; 34 TV. E. 606; 54 I). T. 817. 

Moreover, the pwnors and tenants of two or more adjoinj eg houses 
may all join in ono action to restrain, or to recover damages for, any 
nuisance ox othor injury which affects their respective properties, though 
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to different extents, provided such nuisance or injury is civuwxl l>y tlu> 
same acts oi the same person. 

House Property Go. v. Horae Nail Co., 20 Oh. 1). 100 ; 04 L. J. Oh, 
71 6 ; 33 W. B. 662 ; 32 L. T. 507. 

If a oommittee, or trustees, or any other defined body of persons ho 
libelled or slandered collectively as a body in respect of the performance 
of their official dutios, they may all join in ono notion.. 

Booth and others v. Unseat, 2 Q. B. D. 400 ; 23 W. !>• 838. 

^ But )if A., defames_B. on one occasion, and C. on another, B. and 0. 
oannot join as oo -plaintiffs, in one action against A., oven though the 
oharges be “historically” connected; for each slander is a separate 
“transaction.” 

Sandes and another v. Wildsmilh and another, (1893) 1 Q. B. 771 ; 
62 L. J. Q. B. 404 ; 69 L. T. 387. 

The Universities of Oxford and Cambridge were allowed to join in one ' 
action to restrain a publisher from selling his boots as “ The Oxford and 
Cambridge Publications.” 

Universities of Oxford and Camhridyc v. Dili, (1809) 1 Ch. 55 ; 68 
B. J. Oh. 34; 47 W. it. 248; 79 L. T. 338. 

Four persons who have boon separately induced to lalco dobonluros on 
the faith of erroneous statements oontainod in tho same fraudulent pro- 
spectus may join as co-plaintiffs under Ordor XVI. r. 1 in an action 
against the directors. 

Drmcqbierv. Wood, (1899) 1 Oh. 393 ; 68 L. J. Oh. 181 ; 47 W. It. 
252 ; 79 L. T. 548. 

And see Walters v. Green, (1899) 2 Oh. 696 ; 68 L. J. Oh. 730 ; 
48 IV. U. 23 ; 81 L. T. 151. 

But see the dictum of Joyce, J., in Price v. Clinton, (1906) 2 Oh. 
at p. 489. 

^ut)where a plaintiff claims oortain relief in his persona Loapao ity, and 
certain other relief on behalf of himself and all otljer-the shareholders in 
a certain company, he cannot join those two claims on one writ, unless 
the right to relief in oaoh oase arises out of the same transaction or sories 
of transactions. It is not enough for him to show that a common question 
of law or fact will arise. 

Stroud v. Lawson and others, (1898) 2 £1. B. 44 ; 67 L. J. Q, B- 
718; 46 W. R. 626; 78 L. T. 729. 

Walters v. Qreen, suprd. 

Great North - West Central Ry. Co. v. Charlebois, (1899) A. 0. 114 ; 
68 L. J. P. 0. 25 ; 79 L. T. 35. 
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3. Whou may tho sumo plaintiff or plaintiffs join on one 
writ separate and distinct causes^ of notion against 
different defendants? 

The Rules oi Court hearing on this question arc as follows — 

“All parsons may bo joined as defondants against whom) 
the right to any relief is alleged to exist, whether jointly, 
severally, or in tho alternative. And judgment may be given 
against such one or more of the defendants as may bo found 
to be liable, according to their respective liabilities, without 
any amendment.” (Order XVI. r. 4.) 

“ It shall not be necessary that ovory defendant shall be in- 
terested as to all the relief prayed for, or as to every cause of 
aotion included in any proceeding against him; hut the Court 
or a judge may mako suoli order as may appear just to prevent 
any defendant from being embarrassod or put to expense by 
being required io attond any proceeding in which ho may have 
no interest ” (Jb. r. 5.) 

The language of those rulos seems to be clear and conclu- 
sive; but tho practice under thorn has from the first boon con- 
fused and confusing. 

It is nocossary to deal with three soparalo cases. — 

(i) When a plaintiff alleges that two or more persons arc 
all jointly liable to him on sovoral different causes of aotion, 
whether sounding in tort or in contract, he may join them all 
on one writ (ante, pp. 14, 16). This has always boon clear 
law. But it is not clear law whether ho may also join on this 
writ any separate cause of aotion against one or more of the 
defendants severally. It was decided in Pope v. Hawtrey and 
another , 85 L. T. 263; 17 Times L. R. 717, that in an action 
brought against sovoral defendants for a joint tort the plain- 
tiff could not join in the same potion separata claims against 
one or moro of the defendants individually for any other inde- 
pendent tort. This decision unfortunatoly was not cited to the 
Court during the argument of eilhor of the oases of Bullock 
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v. L. 0. 0. Co. or Compunia Sansinena do Came* Conge- 
lad an v. TJouldcr Brothers & Co., Ltd., infra. Ft, is cliflioull, 
Ihcraforo, to decide how fur, if at all, it is overruled by the laior 
oasos. 

(ii) Where a plaintiff has but one cause of action, which 
entitles him to judgment against either A. or B. hut not against 
both, he may join A. and B. on the same writ as dofondants 
in the alternative, and so determine the question which of thorn 
is liablo (Order XVI. r 7; Thompson v. L. C. C., (1S99) 1 
Q. B. 840). In such a caso he will probably have to pay the 
costs of the defendant who is held not liable, though he may 
rocover them baok again from the defendant who is liablo if 
he can satisfy the judge that this defendant was guilty of 
any misrepresentation, or oollusion, or other misoonduot in the 
matter. ( Sanderson v. Blt/lh Theatre Co., (1903) 2 K. B. 
533; Bullock v. L. G. 0. Co., (1907) 1 K. B. 264.) 

(iii) But where a plaintiff seeks to rooovor judgment against 
A. on one cause of action, and at the samo timo to rooovor 
judgment against B. on a separate and distinct ouuho of notion, 
it is difficult to say in any givon oaso wbothor ho can or cannot 
'join these two causes oE action on ono writ. 

Prom 1896 to 1906 it was clear law that ho could not do so in 
any case. The House of Lords decided in Sadler v. G. W. By. 
Co. and Midland By. Co., (1896) A. 0. 450, that claims for 
damages against two or more defendants in respoct of separate 
torts cannot bo combined in one action And the rules relating 
to tho joinder of defendants have not been modified in any 
way since this decision, to make them correspond with the amend- 
ment made in October, 1896, in the rule as to joindor of plaintiffs. 
(Order XVI r. 1.) Hence, it was held in Gower v Couldridge 
and others, (1898) 1 Q B. 348, that the deoision in Sadler's Case 
still remained clear law. Bu l it has now been decided by the Court 
of Appeal that there is power under O rder XVI. r. 4 , to join 
several defendants in tho same action for the purpose of claiming 
relief against them jointly, soverally, or in the alternative, and 
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that thin powor is not eonlinod to punch iu which the causos of 
action alleged against, tlio savoral defendants arc identical, but 
extondu to all cases in which the subjoct-nmttor o£ complaint 
against the several defendants is substantially the same, although 
tho respective causes of action against thorn are different in form, 
and their respective liabilities are to some extent basod on dif- 
ferent grounds. ( Bullock v. L. G. 0. Co., (1907) 1 K. B. 264; 
Oompania S ansinem de Carnes Congelculas v. Houlder Brothers 
t& Co., Ltd., (1910) 2 li. 13. 354.) It was thought apparently 
that the alteration mado in the wording of Order XVI. r. 1, which 
only applies to plaintiffs, had in some way rendered incorrect 
the construction placed by the Houso of Lords in Sadler's Case 
upon rr. 4 and 5 of the same Order, which apply only to de- 
fendants, and which remain unaltered. If so, the decision in 
Gower v. CouMridge must he takon to be overruled. 

Illustrations. 

But where several persons oonspiro to do tho plaintiff an injury, and 
succeed, he may join them all as co-dofondants on one writ; for the 
cause of action against thorn is joint. 

Waiters v. Green, (1899) 2 Oh. 690; 68 L. 3. Oil. 730 ; 48 W. B. 

23; 81 L. T. 161. 

O'Keefe v. Walsh, (1903) 2 Ir. B. 081. 

But it was held that ho cannot join in the same action soparato claims 
against ono or moro of the defendants individually for torts independent 
of tho alleged conspiracy. 

Pope v. llawtrey and another, 83 L. T. 2(33 ; 17 Times L. B. 717. 

A. and B. promoted a oompany, of which they and 0. bocame dirootors ; 
tho three then issued a misleading prospectus. Held, .t hat tho 2 )laintiff, 
who had boon thereby induced to take shares iu tho company, could not 
join in one action a olaim against A. and B. for conspiracy, with a olaim 
against A., B. and 0. for fraudulent misrepresentation. 

Qower v. Qouldridge and others, (1898) 1 Q.B. 348 ; 67 L. J. Cl. B. 

231; 46 W. E. 214; 77 L. T. 707. 

The plaintiff was injurod by a collision between an omnibus and a cart. 
He brought an aotion against the owners of both vehicles charging them 
both jointly and severally with negligence. The jury, found negligenoe 
on the part of the driver of the omnibuB, and negatived negligence on 
the part of the driver of the cart. The judge entered jud gment fo r tlje 
plaintiff against the first-named defendant, and judgment for the suc- 
cessful dofondant, with doits in each case. The judge further ordered 



30 


MATTERS TO BE CONSIDERED REE ORE WRIT, 


that the costs so payable by the plaintiff should be included in the costs 
recoverable from the first-named dofondant. 

Bullock v. L. G. (). Co., (1007) 1 IC. B. 264 ; 7(5 L. J. K. B. 127 ; 
95 L. T. 903 ; 
approved in 

Compuma Sttnsinenu de Uurnea Congelitdas v. limitin' Jlrulht rs 
& Co., Ltd., (1910) 2 K. B. 354; 79 Tj. J. K. B. 1094; 103 
L. T. 333. 

A plaintiff may join in one notion a claim against a principal on a 
contract made by his allege d, ag ent, and on altornativo claim against 
the alleged agent for contracting without authority. 

Honduras Ry, Co. v. Lefevre & Tucker, 2 Ex. D. 301 ; 46 L. J. 
Ex. 391 ; 25 W. R. 310 ; 36 L. T. 46. 

Massey y, ffeynes, 21 Q. B. D. 330; 57 L. J. Q. B. 521 ; 36 W. R. 
834; 59 L. T. 470. 

Bennetts v. Mcllwraith, (1896) 2 Q, B. 464 ; 65 L. J. Q,. B. 632 ; 
46 W. R. 17; 76 L. T. 145. 

So -whore A. has trespassed on B.'s land, and olaimR a right to do ro 
undor a grant of a right of way from B.’s landlord prior in date to B.’s 
lease, B. may join a claim against A. for trospass with an altornativo 
claim against the landlord for damages in the evont of A. establishing 
his right. 

Child v. Steaming, 5 Oh. D. 696 ; 46 Ii. J. Oh. 623 ; 23 W. R. 619 ; 
36 L. T. 426. 

If the same libol appear in seventeen newspapers, tlio porson liboUod 
must bring seventeen actions, ono~agamst onch newspaper, if ho dosiros 
to recover damages from them all (though an action against ono would 
sufficiently clcaT his oharaoter). lie oannot mako tho sovontoon proprietors ' 
defendants to one suit. 

Colledge v. Pike, 56 L. T. 124 ; 3 Times L. R. 126. 

But tho sev enteen actions can bo ooneolidatod on the application of tho 
defendants under sect. 5 of the Law of Libel Amendment Act, 1888 
(51 & 52 Yict. c. 64), or on the application of the plaintiff with the 
consent of the defendants. 

Stone v. Press Association, Limited, (1897) 2 Q,, B. 159; 66 L, J. 
Q. B. 662 ; 45 W. R. 641 ; 77 L. T. 41. 

Lee v. Arthur (1908), 100 L. T. 61. 

The plaintiff had a b icycle Bhop whioh stood, unfortunately for him, 
b etween the parcel-office of the Great Western Railway Company and 
the parcel-office of the MidlaudJEtaiiway Company. The first company 
obstructed the aooess to his premises on the north side; the seoond on the 
south; and between them they seriously injured his business. Held^ that 
t hese wer e two separate torts committed by two independent tort-feasors, 
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imd gave rise to two din ti not (“uiihom of notion which could not bo joinod 
on onn writ. 

Hadin' v. G. IT'. Ill/, Co, <!■ Midland Hi/. Co., (1890) A. 0. ISO, 
05 L. J. a LI. 103; -13 W. It. 31; 71 Ij. T. 301 . 

Greenioootl v. Oreo mound (1908), 100 Jj. T. OR. 

A county council damagod tho plaintiffs house by uogligonl ly excavating 
near it. A water company contributed to tho damage by negligently 
leaving tlieir water-main insufficiently stopped. J/jWj that though tho 
damage to tho plaintiff’s house was tho same, whatever the cause, the 
county council and the wator company could not bo joined ns defendants 
in the same action. 

Thompson v. London County Council, (1899) 1 Q. B. 840; 68 
L. J. ft. B. 623; 47 W. B. 433; 80 L. T. 512. 

But see Frnnkenburg y. Croat Horseless Carriage Co., (1900) 
1 Q. B. 504 ; 81 L. T. 084. 

Kent Coal Exploration Co., Limited v. Martin and others (1900), 
16 Times L. B. 486. 

4. Separate causes of action with differont plaintiffs and 
also different defendants can novor be joinod on the 
same writ. f 

This last case presents no difficulty . 

If A. has a several oauso of aolion against B. ( and X. has a 
wholly distinct and independent cquso of aotion against Y., 
A. and X. oannot issue ono writ against B. and Y., oven though 
thoir soparato actions arise out oC similar transactions and 
involve similar questions of law or fact. Tho only thing that 
can he done, if there bo many such actions, is for all parties 
to agree that ono shall be taken as “ a tost action,” and that 
the others shall be stayed till that ono is tried, and then follow 
its event. 
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III. — JUUISMCTION. 

Next, the plaintiff must select the Court in whioh he will bu©. 
The High Court of Justice has certain humble rivals in the 
Borough Courts and tho County Courts. The jurisdiction of 
these inferior Courts is limited by certain geographical con- 
siderations as to whero the cause of action aroso, and whore 
tho defendant resides; in the County Court also the amount 
which the plaintiff can claim is restricted. (See post, p. 350.) 
But tho High Court of Justice has jurisdiction over the whole 
of England and Walos, and no limit is placed on the amount 
which a plaintiff can claim or recover. Tho High Court haB 
also a general jurisdiction over all injuries done by one 
Englishman to another in any corner of tho world, whether 
in an English colony or in a foroign country (Scotl v. Lord 
Seymour , 1 H. & 0. 219; 32 L. J. Ex. 61), and also over in- 
juries dono by one plien to another abroad, provided such 
injuries be aotionablo by the law of England and also wrong- 
ful by tho law of the country where thoy wore committed. 
( Machado v. Fontes, (1897) 2 Q. B. 231; Carr v. Fracia. 
Times & Co., (1902) A. C. 176.) But tho Court has of its 
own accord restricted these wide powers to oaBos in whioh tho 
defendant is within jurisdiction ( Watkins v. North American, 
&c. Co., 20 Times L. R. 534) at the timo tho writ is issued, so 
that it can be served upon him here. If the defendant is out 
of jurisdiction, no writ oan be issued except by leave (Order II. 
r. 4), and such leave will only be granted in the cases specified 
in Order XI. (In re Eager, Eager v. Johnstone, 22 Ch. D. 
86.) Thus, leave will be readily granted if the whole sub- 
ject-matter of the action be land situate within jurisdiction, 
or the construction, rectification, avoidance, or enforcement of 
any deed, will, contract, obligation or liability affecting land 
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or horoditamonts within jurisdiction. Such matters by inter- 
national law belong to tlio forum rci sites. Again, leave can 
bo obtained to issue a writ against any one who iB not domiciled 
or ordinarily resident in either Scotland or Ireland, lor any 
broaoh within jurisdiction o£ a contract which ought to be 
performed within jurisdiction. {Charles Duval S Co. v. Gems, 
(1904) 2 K. B. 685.) It does not matter where the contract 
was made. And it will be sufficient il a part ol the contract 
has been broken, provided that part had to bo performed within 
jurisdiction. (Bern v. Stein, (1892) 1 Q. B. 753, 757; Comber 
v. Leylarid, (1898) A. C. 524; Mutzenbccher v. Espanola, 
(1906) 1 K. B. 254.) But thoro is much greater difficulty in 
obtaining loave in an action of tort. Such actions are not 
expressly mentioned in the Order. 

It is possible, however, to bring evon an action of tort under 
ono or other of clauses (o), (f), (g), of rule 1 of Order XI. 
Thus it may bo that tho proposed dofondant, though tem- 
porarily abroad, is “ domiciled or ordinarily resident within 
the jurisdiction” (a). But though a man carries on business 
within jurisdiction, whether in his own name or under any 
othor stylo or firm, ho oannot bo suod here, if ho rosidos abroad. 
{Field v. Bennell, 56 L. J. Q, B. 89; De Bernalesv. JS’cw York 
Ilerald, (1893) 2 Q. B. 97, n.; De Bernales v. Bennett {189 A), 
10 Timos L. It. 419; Maclver v. Burns, (1895) 2 Ch. 630.) 
And there oan be no substituted service of a writ in an action 
in which thoro oannot in law be personal sorvioo. {Wilding 
v. Bean, (1891) 1 Q. B. 100; Jay v. Bitdd, (1898) 1 Q. B. 12.) 
A foreign company will be deemed to be resident within juris- 
diction if it is conducting its business, or a material part of 
it {e.g.. oither manufacture or sale) at some fixed place in this 
country for a substantial period of time. {La “Bourgogne," 
(1899) A. C. 431; Dunlop Pneumatic T. Co. v. Actien, Sc., 
(1902) 1 K. B. 342; Saccharin Corporation, Ltd. v. Chemische 
Fabrih Von Heyden, (1911) 2 K. B. 516.) And now overy 
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foreign company -which establishes a place of business within 
tho United Kingdom must within ono month from doing so 
filo with tho Registrar of Companies tho naino and address of 
some person residont in the United Kingdom who is authorized 
“to aooept on behalf of tho company service of process and 
any notices required to be served on the company.’’ (Com- 
panies (Consolidation) Act, 1908 (8 Edw. VII., c. 69), 
s. 274 (o).) 

The plaintiff may obtain leave under Order XI. r. 1 (f) if 
ho adds a claim for an injunction on his writ. (T osier and 
Wife v. FLawlnns, 15 Q. B.D. 650, 680; Idsbon-Berlyn Gold 
Fields, Limited v. Heddle, 52 L. T. 796.) But the judge at 
chambers, when granting leave to servo the writ out of juris- 
diction, may, if lie t hink fit, limit the plaintiff to that portion 
of his claim in respoet of which it shall appear at the trial 
that the writ could have been properly sorvod out of jurisdic- 
tion. ( Thomas v. Duchess Dowager of Hcmillon, 17 Q. B. D. 
592.) Under 'clause (g), whero tho writ has already boon duly 
served on a defondant within jurisdiction, loavo will bo givon 
in a proper ease to sorvo another defendant who is outside juris- 
diction, provided he be a necessary and proper party to tho 
action. ( Croft v. King, (1893) 1 Q. B. 419; Williams v. 
Cartwright and others, (1895) 1 Q. B. 142; Duder v. Amsler- 
damsch Trustees Kantoor, (1902) 2 Oh. .132; Alexander v. 
'Valentine (1908), 25 Times L. R. 29.) If tho proposed defen- 
dant is a British subject, he can (by leave) be served with 
the writ though he reside abroad; but by international cour- 
tesy, a foreigner residing abroad oan only be sorvod with 
notice of the writ, not with the writ itself. (Order XI. rr. 6, 
8.) Leave can also be obtained to serve with the writ, or 
notioo of tho writ, notice of motion for an interlocutory in- 
junction. (Order LII. r. 9; Overton v, Burn, 74 L. T. 776.) 

There is one ourious exception to tho jurisdiction of the High 
Court. If the defendant be a member of the University of 
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Oxford resident within its limits, ho must bo suod in the 
University Court, although the plaintiff he in no way connected 
with tho University or resident within its limits, and although 
the oauso of action did not arise within those limits. (Ginne.il 
v. Whittvngham, 16 Q. B. D. 761.) In the University of 
Cambridge there is a similar rule, save that tho privilege cannot 
he claimed if any person not a member of the University is a 
party to the action. (19 & 20 Viet. c. xvii., s. 18.) 
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ClIAPTTB. III. 

INDOES EM ENT ON WRIT. 

Ok: every writ the plaintiff must state clearly the Division 
of the High Court in which he intends to sue, the name of the 
judge, if any, to whom the action is assigned (ante, p. 4), and 
the namos of all parties. If any party sues, or is sued, in a 
representative character, this fact should also be stated on the 
writ. (Sco Precedents, Nob. 1, 11, 29, 31, 36.) The plaintiff 
must also make on tho writ boforo it is issuod an “ indorse- 
ment of claim ” — that is, a statemont os to tho naturo of his 
claim and the relief or remedy which ho seeks — so as lo lot Iho 
defendant know why ho is sued. Thoro aro now four difforonl 
kinds of indorsement of olaim: — 

I. — A gonoral indorsement, 

II. — An indorsement for trial without pleadings, 

III. — An indorsement for an account; and 

IV, — A special indorsement (which is roally a pleading). 

Which kind of indorsement should the plaintiff make on his 
writ? 

This is sometimes an important question, and one on whioh 
the plaintiff would be wise to consult the counsel who will 
conduct his case at the trial. If the case is of such a nature 
that it falls within Order III. r. 6 (post, p. 42), and if there 
is any reasonable chance of obtaining judgment under 
Order XIV., then tho plaintiff Bhould specially indorse his 
writ with a Statement of Claim. In other casos, if he desire 
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to have pleadings, he should indorse his writ genorally and toko 
out a summons lor directions (s ee'posl, Chapter VI.) as soon as 
tho defendant has entorod an appoaranoo. If he oannot olaim 
a specific amount, because he doos not know how much his 
trustee or agent has in fact rooeivod on his behalf, then ho 
had better olaim an aooount and proceed against him under 
Ordor XV. If, however, tho plaintiff desires to proceed 
promptly to trial, and is willing to dispense with pleadings 
altogether, he may adopt the procedure provided by Order 
XVIIIa., and indorse his writ with a statement that he intends 
to prooeed to trial without pleadings. But if the plaintiff is 
not ready with the evidence necessary for his ease, or if he is 
in tho dark as to the nature of the defence which will be set 
up at the trial, then he should place on his writ a general in- 
dorsement, and apply to the Master for leave to deliver a State- 
ment of Claim. 

I prooeed to deal separately with oaoh kind of indorsement 
of claim. 
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I.— A GENERAL indorsement. 

This is merely a label to show to what olass of action the 
suit belongs. It is exprossly providod that in such an indorse- 
ment it shall not ho essential to set forth tho prooiso ground of 
complaint or tho preoiso remedy or relief to which tho plaintiff 
considers himself .entitled. (Order III. r. 2.) There is one 
exception: in notions of libel, a genoral indorsement must 
“state sufficient particulars to identify the publications in 
respect of which tho action is brought.” (R. 9; see Procedont, 
No. '5.) 

The exaot wording of a general indorsement may beoomo 
important, if the defendant does not appear, or if the Master 
refuses to order pleadings; but if tho Master order pleadings, 
a Statement of Claim will be delivored in due oourso, stating 
everything in proper form. The plaintiff may not (without 
leave) introduce in his Statement of Claim a frosh cause of 
action wholly distinct from anything montioned on his writ. 
{Cave v. Crew, 62 L. J. Oh. 530.) But apart from this, tho 
indorsement on tho writ, if genoral, in no way fotters or 
limits the future Statement of Claim. For by Ordor XX. r. -1, 
“ whenover a Statement of Claim is delivered the plaintiff may 
therein alter, modify, or extend his claim without any amend- 
ment of the indorsement on the writ.” But this rule does 
not apply where the defondant has not appeared. {Gee v. 
Bell, 35 Ch. D. 160; Kingdom v. Kirk , 37 Oh. D. 141; 
Southall Development Syndicate, Ltd . v. Dunsdon, 96 L. T. 
109.) Henoe, whenever there is any chance of judgment 
going by default, even a general indorsement must be carefully 
prepared. (See Precedents, Nos. 3—8.) 
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II. — INDORSEMENT FOR TRIAL WITHOUT PLL UttNGS. 

(Order XVIIIa.) 

Tho Rules of November, 1893, enable n plaintiff, if ho wishes, 
to proceod to trial without ploadings, subjeot to contain con- 
ditions, ono of which is that “ the indorsement of the writ of 
summons shall contain a statoment sufficient to give notice of 
the nature of his claim, or of the relief or romedy roquirod in 
the action, and shall stato that if the defendant appears the 
plaintiff intonds to proceed to trial without ploadings.” This 
indorsement is not a pleading; for tho plaintiff has decided 
to proceed to trial without any pleading. Something more 
precise than a genoral indorsement seems to ho required, hut 
not all tho do! ail necessary in a special indorsement, which is 
really a Statement of Claim. Tho words “if tho defendant 
appears, tho plaintiff intonds to proceed to trial wilhout pload- 
ings," must ho added; otherwise Order XVIIIa. will not apply. 

Some care is nooossary in drafting an indor&omont of this 
kind; for tho plaintiff will bo bound by it. There will ho no 
Statoment of Claim by which 1 0 “ alter, modify, or extend his 
claim”; and amendments will only be allowed upon terms. 
On tho other hand, Order XIX. r. 6 does not apply to indorse- 
ments of this kind. Hence, a plaintiff who desires to go to 
trial without pleadings is not hound to set out on his writ 
particulars of special damage, expenses, &c. Still, as the 
object of this new procedure is expedition, it will be well to 
forestall any dilatory application by the defendant for par- 
ticulars under rule 3 of this Order (post, p. 62) by voluntarily 
stating in the indorsement all that the defendant can reasonably 
require to know. (See Precedents, Nos. 9 — 28.) 



40 


INDORSEMENT ON \VIiF’J\ 


III. — INDORSEMENT TOR AN ACCOUNT. 

If a, rout-collector, or a commercial travollor, or any other 
agent or trustee, has rocoivcd money on behalf of the plaintiff, 
ho is what is called “an accounting party”; that is, ho is 
bound within a reasonable time after demand to ronder an 
acoount of all moneys received by him, showing how much 
he has paid over to tho plaintiff and how much ho still has in 
hand. It is of great importance to the plaintiff to hnvo Buch 
an account; ha does not know how much money the defendant 
has in fact received on his behalf; and therefore ho does not 
know what sum to claim on the writ. In such a case he 
would indorso his writ with a olaim to have an acoount taken 
undor Order III. r. 8. (See Augustinus v. Nerinclrx, 16 Oh. 
D. 13, 17, and Precedents, Nos. 29, 30, and 31 .) if tho de- 
fendant does not appeal- to suoh a writ, an order Cor tho 
acoount claimed will bo forthwith made as of courso; if ho 
does appear, tho order will nevertheless be made, unless tho 
defendant can show that he is not an accounting party, or 
that he has already fully accounted, nr that thoro ie some 
preliminary question to be tried. (Order XV. r. 1.) Tho 
application for such order may bo made at any time after tho 
time for entering an appearance has expired; if the defendant 
has appeared, it must be made on a summons for directions. 
And indeed at any stage of tho proceedings in any causo or 
matter the Court or a judge may direct any necessary accounts 
to be taken, notwithstanding that there may be some furlhor 
relief sought for, or some speoial issue still to bo tried. 
(Order XXXIII. r. 2.) 

This method of obtaining an account was borrowod from the 
Court of Chancery; it is of the greatest utility. It is truo that 
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an action, lay at common law against a bailiff or rocoivor, or by 
ono morolmnt against another in respool of tlioir mutual dealings 
as morchanlfl, for not ro adoring - a reasonable aooount of profits. 
And by the statute 4 & 5 Anno, o. 16, s. 27, an aotion of account 
might bo brought by ono joint-tenant or tornnl in common against 
the othor, as bailiff, for receiving moro than his just shore or 
proportion. ( Hende/rson v. Eason (1851), 17 Q. B. 701.) But 
in Hie face of the extensive jurisdiction of the Courts of Equity, 
in all matters of account, these oommon law actions became 
practically obsolete; and now, in either Divisiou of the High 
Court (York v. Stowers, (1883) W. N. 174), a plaintiff may 
indorse his writ with a olaim for an account. 

If an order be mado ou such an application, the account may be 
takon by a Master, or a Distriot Registrar (lure Bowen , 20 Ch. D. 
538), or by a special referee or an official referee under either 
sect. 13 or soct. 14 of the Arbitration Act, 1889. (Rochefoucauld 
v. Boustead, (1897) 1 Ch. 196.) A apodal roferoe is an arbitrator 
or umpire appointed by the parlios; an official roferoe is an officer 
of tlio Court to whom questions of account may bo referred by the 
ordor of a judge or Master. A roforeo is not bound to talco tho 
acoount in tho strict way usually adopted boforo a Mastor in 
Chancery Ohambors; ho may adopt that method if ho thinks it 
convonionl, or any other molliod that in his opinion will best 
advance the ends of justico. (In re Taylor, Turpin v. Pain, 44 
Ch. D. 128. See Soton, Yol. IT. o, 43, 6th ed., pp. 1352—1379; 
and Procodents, Nos. 16, 47.) The first stop generally is for tho 
defendant to delivor an aooount. This tho plaintiff prooeods to 
criticize. If ho can shew that the defendant has taken credit for 
payments which he never mado, he can havo the items struck 
out; that is called “ falsifying.” If he can shew that tho dofendant 
has received moneys wifi whioh he has not debited himself, tho 
plaintiff can have these items added; that is called “surcharging." 
When this process has been exhausted, the referee will have 
arrived at a correot aooount, and can then make an order that 
the defendant shall pay the plaintiff the balance shewn by such 
account to bo due to him. 



42 


INDORSEMENT ON WRIT. 


IV.— A SPKCXAL INDORSEMENT. 

A plaintiff can only* indorso his writ specially in one 
or other of tho six casos providod by Order III. r. 6, viz. 
where he seeks only to recover a debt or liquidated demand 
in money payable by the dofendant, with or without interest, 
arising: — 

(a) Upon a contract express or implied (as, for instance, 

on a bill of exchange, promissory note, or oheque, 
or other simple contract debt). 

(b) On a bond or contract under seal for paymont of a 

liquidated amount of money. 

(c) On a statute whore tho sum sought to bo rocovorod 

is a fixed sum of monoy, or in tho nature of a debt, 
other than a penalty. 

(d) On a guaranty, whether under soal or not, whoro tho 

claim against the principal debtor is in rospoot of a 
debt or liquidated demand only. 

(e) On a trust. 

(e) In actions for the recovery of land (with or without 
a claim for rent or mesne profits) by a landlord 
against a tenant whose term has expired or has 
been duly determined by a notice to quit, or has 
become liable to foi-feilure for non-payment of 
rent , f or against persons claiming under such 
tenant. (See Precedents, Nos. 32—39, 72.) 

* I do not see why a plaintiff should not he allowed to indorse his 
writ with a Statement of Olaim, whenever he thinks fit. But that is 
not the law. 

t The words in italics were inserted by the B. S. 0., January, 1902; 
and at the same time Order XIV. r. 10 was added. 
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Wlial is “a dobl. or liquidated demand in money payablo by 
(he dofomlant”? Thoso words inuludo ovory “liquidated domaud 
payablo in money,” although no fixed sum was oxpressly agreed on 
at tlio date of emit fact. (Soo Runnacles v. Mesquila , 1 Q. B. D. 
416; and Phillips v. Harris, (,18761 W. N. 54.) If uo price or 
remuneration was then fixed, the plaintiil will bo paid whatever 
is regular and usual, according to prices current in the trade, or 
to some scale of charges recognized in the profession ( quantum 
meruit — such sum as he lias earned) ; and the case is still within 
tho rule.* ( Lagos v. Grunwaldt, (1910) 1 K. 33. 41, 48.) What 
is exoluded from tho operation of the rale is an action for un- 
liquidated damages, that is to say, an action in which the amount 
to bo recovered depends upon all the circumstances of the case 
and on the oonduot of tho parties, and is fixed by opinion or con- 
jecture. ta such cases ono cannot say positively boforohand 
whelhei the jury will award the plaintiff a farthing, or forty 
shillings, or a hundred pounds. Merely inserting a figuro on 
the writ {e.g., “and the plaintiff claims 5001. damages”) will 
not make such a claim liquidated. But whonovor the amount to 
which tho plaintiff is entitled (if he is ontitlod to anything) can 
bo asooriaiuod by calculation or fixed by any scalo of charges, 
or other positive data, it is said to bo liquidated, or “mado eloar,” 
and then tho writ can bo specially indorsed. 

By the express words of claufio F , in an action for the raoovory 
of land a claim for rent or mosno profits may bo added to tho 
spocial indorsement. Kont is money payablo by a tenant to his 
landlord for tho use and occupation of tho promises undor a con- 
tract, express or implied. Mosno profits are the rents and profits 
which a trespasser has, or might have, received or mado during 
his occupation of tho premises, and which therefore he must pay 
over to tho true owner as compensation for the tort which ho has 
committed. A. claim for rent is therefore liquidated, while a 
claim for mesne profits is always unliquidated. Mesne profits 
may bo claimed from tho date of the defendant’s entry on the 


* See Prooodents of spocial indorsements in E. S. 0., Appendix 0., 
Seot. IY, By " E. S. 0., Appendix A,” or “ B,” or “ 0,” is meant one or 
other of the Appendioes of Precedents of Writs, Notices, or Pleadings, 
which are attached to tho rules of the Supremo Court of November, 1883. 
By “Precedent, No. — I refer to the Appendix o! Precedents at the 
end of this book. 
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premises till possession is obtainod by tho plaintiff. (Southport 
Tramways Co. v. Gandy, (1897) 2 Q. B. G6.) 

Illustrations. 

i Whore the prioe of a ship is made payable by instalments oaoh instal- 
ment as it becomes duo is a “liquidated demand iu monoy” within the 
meaning of Order III. r. 6. 

Workman, Clark & Co., Ltd. v. Lloyd Braxihho, (1908) 1 K. B. 968 ; 

77 L. J. K. B. 953 ; 99 L. T. 477. 

A solicitor’s bill is within the rule, although it is subject to taxation. 

Smith v. Edwardes, 22 0,. B. D. 10 , 58 L. J. Q.. B. 227 ; 

37 W. B. 112 ; 60 L. T. 10. 

Shorlal v. Farrell, Ir. B. 3 0. L. 506. 

Lumley v. Brooks. 41 Ch. D. 323; 58 L. J. Oh. 491; 37 W. B. 

454 ; 61 L. T. 172. 

A writ may be specially indorsed with a claim for arrears of rent, but 
not for damages for breach of a covenant to repair. 

Lloyd v. Byrne, 22 1. B. Ir. 269. 

Clarice v. Berger, 30 W. B. 809. 

Damages for wrongful dismissal are unliquidated ; booauso tho plaintiff 
may have obtainod a better situation within a week of his dismissal. 

And soe Knight v. Abbott, 10 Q. B. D. 11 ; 32 L. J, ft. B. 131 ; 

31 W. B. 505 ; 49 L. T. 94. 

If A. agrees to complete oortain work for B. by a specified dato or 
in default to pay 51. per week “ as liquidated damages ” till tbo work is 
completed ; then, if this payment is in fact liquidated damagos and not a 
penalty, it can be claimed on a spooially indorsod writ. 

Toomey v. Murphy, (1897) 2 Ir. B. 001. 

The writ may he specially indorsed in an notion brought on any 
foroign or colonial judgment, which in that foroign country or colony 
finally and conclusively establishes the existence of a debt botwoen tho 
parties. 

Grant v. Easton, IS Q. B. 1). 302 ; S3 L. J. ft. B. 68 ; 32 W. B. 

239 ; 49 L. T. 645. 

Nouvion v. Freeman, 15 App. Gas. 1 ; 59 L. J. Oh. 337 ; 38 W. B. 

581 ; 62 L. T. 189. 

A claim against the separate estate of a married woman may be 
specially indorsed. 

Scott v. Morley, 20 ft. B. D. 120 ; 67 L. J. ft. B. 43 ; 36 W- B. 67 ; 

57 L. T. 919. 

Downs v. Fletcher and Wife, 21 ft. B. D. 11; 36 W. B. 694; 

59 L. T. 180, 

A daim on a bond under the statute 4 & 5 Anne, o. 16, s. 12, is within 
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tho rule (boo Proccdont, No. 48) ; a claim on any other bond is not. (As 
to this distinction botwoon bonds, soo post, p. 207.) 

Tuther v. Ottralamjii, 21 Q. B. D, 414 ; 37 W. It. 94 ; 39 L. T. 
141. 

Oerrard v. Clowes, (1892) 2 Q. B. 11 ; 01 L. J. Q,. B. 487 ; 67 
L. T. 204. 

Strickland v. Williams, (1899) 1 Q. B. 382; 68 L. J. Q. B. 241; 
80 L. T. 4. 

Clause (F) of Ordor III. r. 6, is only intended to apply to 
dear and simplo oases, i e.g., where there is no dispute as to 
tho existence of the relation of landlord and tenant between 
tho parties, because tho plaintiff and defendant arc the original 
lessor and lessee, or because tho defendant has paid rent to the 
plaintiff, or has otherwise estopped himsolf from donying the 
plaintiff’s titlo. ( Casey v. Hellyer, 17 Q. B. D. 97; Jonas v. 
Slone, (1894) A. C. 122.) And see Precedents, Nos. 37, 38, 
39, and 72. 


Illustrations. 

A claim by a landlord to rocover pohsoBtrion of tho domised promises 
on tho ground that Bio tonant has oommiltod a forfoitu.ro is not within 
Ordor III. r. 6, except in ono caso— that of a forfoituro for non-paymoni 
of rout. 

Barns v. Walford, (1884) W. N. 31. 

Arden v. Boyce, (1894) 1 Q, B. 796; 03 L. J. Q. B. 338; 42 W. It. 
334 ; 70 L. T. 480. 

A mortgagor, who by tho terms of tho mortgage deed attorns tonant to 
the mortgagoo, is a tonant within Order III. r. 6 (F) ; so is a tenant at 
will; and judgment can bo signed against eithor under Order XIV., if 
the tenancy has boon duly doterminod. 

Kemp y. Lester, (1896) 2 Q. B. 162 ; 65 L. J, Q. B. 532 ; 44 W. B. 
a53 ; 74 L. T. 268. 

PiUcingtou y. Power, (1910) 2 Ir. R. 194. 

And see Hall y. Comfort, 18 Q. B. D. 11 ; 66 L. J. Q. B. 186. 

The advantage of having a writ specially indorsed is 
fourfold: 

(1.) If the defendant does not appear to the writ, the 
plaintiff can at once, without any leave, sign final 
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judgmonl for tho full amount claimed, on filing an 
affidavit that tho writ was properly served. 

(2.) If tho defendant does appear to the writ, Iho plaintiff 
can tako out a summons under Order XIV., and if 
tho defendant fails to show that ho has any defonco, 
the Master will givo tho plaintiff leave to sign final 
judgment; if tho dofondant shows only a very woak 
or shadowy defenoe, the Master may order him to pay 
a pum of monoy into Court within bo many days, 
otherwise judgment to he signed against him for that 
sum. (Seo post, p. 56.) 

(3.) By specially indorsing his writ, the plaintiff dolivers 
a pleading without the necessity of obtaining leave 
from a Master. (See post, pp. 77, 78.) 

(4.) The plaintiff need not take out any summons at all, 
eiLher under Order XIV. or Ordor XXX.; tho dofon- 
dant then must plead to tho special indorsement 
within ton days from tho time limited for his appear- 
ance. No further Staloment of Claim nood or can 
ho doiivorcd (oxcopt by way of amendment undor 
Ordor XX. r. I). 

Hence a plaintiff should, as a rulo, spocially iudorso his writ 
whenever he can. 

Order XIV. only applies whore tho defendant has appeared 
to a writ specially indorsed with a claim under Order III, 
r. 6; that is, in actions “whore tho plaintiff sooks only to 
recover a debt or liquidated demand in money," &c. Henoo, 
strictly, no cause of action should be inoluded in a special 
indorsement, unless it falls under one or other of the six heads 
set out on p. 42. Still, if a claim not within Order III. r. 6, 
ho included in a writ otherwise specially indorsed, tho Master 
may now, “ if he shall think fit, forthwith amend the indorse- 
ment by striking out such claim, or may deal with tho ‘claim 
Specially indorsed as if no other claim had been included in 
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tho indorsement, and allow tho aoiion to prooeod as respects 
the rosiduo of tho olaiin.” (Order XIV, r. 1 (h).) 


1 llustrations. 

In tlie following cases tho writ u as hold not to bo specially indorsed 
booause the plaintiff had included in it a claim whioh wor not within 
Order III. r. 6. 

“Where the plaintiff asked for — 

(a) money due under a mortgage and foreclosure. 

Hill v. Sidcboitom, 47 L. T. 224. 

(b) payment of a liquidated sum and an injunction. 

Yeatman v. Snow, 28 W. E. 574 ; 42 L. T. 502. 

(o) payment of dobt and interest, iereolosuro or sale, and a receiver. 
Imbert- Terry v. Caiuer, 34 Ch. D. 506; 56 L. J. Oh. 716; 3 5W.E. 
328; 56 L. T. 91. 

(d) rent and a claim for uso and occupation. 

Gurney v. Small, (1891) 2 Q. 13. 584; 60 L. J, Q. 1). 774; 65 
L. T. 754. 

(o) ront and a olaim for dilapidations. 

Clarke v. Berger, 30 W. E. 809. 

(f) price of goods sold and doliveroil, and a olaim for intorost undor 

tho statute 3 & 4 Will. 1Y. o. 42, s. 28. (Soo jiost, p. 53.) 
Sheba llvhl Mining Co. v. Trubshuwe, (1892) 1 Q. B. 677; 61 
L J. Q. B. 219 ; 40 W. E. 381 ; 00 L. T. 228. 

Write, v. Wood, (1892) 1 Q. B. 684 ; 61 L. J. <1. B. 51 6 ; 40 W. It. 
418; 06 L. X. 520. 

(g) monoy paid by tho plaintiff to tho use of tho dofondnnt, and a 

claim for intorost from tho time of tho plaintiff’s payment till 
payment or judgmont. 

Jlytey v. Master, (1892) 1 Q. 13. 874 ; 61 L. J. Q. B. 219 ; 40 W. E. 
381 ; 66 L. T. 228. 

(h) monoy lent, and a similar claim for interest. 

Baaiton v. Baird, (1893) 1 Q,. B. 139; 62 L. J. Q. B. 176; 41 
W. E. 88 ; 67 L. T. 023. 

A speoial indorsement is a Statemont of Claim, and should 
be so headed. It should he signed by tho counsel or solicitor 
who 'drafted it. ( Cassidy & Co. v. M'Aloon, 32 L. ft. Ir. 
368 .) It must contain full particulars with dates and items suffi- 
cient to inform tho defendant speoifically what is the claim 
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that is mado against him, so that ho may bo able to make up his 
mind "whether ho will pay or fight. ( Smith v. Wilson, 5 
C. P. D. 25; Bickers v. Speight, 22 Q. B. D. 7.) It must also 
stato all material facts necessary to constitute a comploto cause 
of action. Tho moro conoisoly Buch material facts arc stated 
tho better. “ But, if a man employs the machinery of tho 
specially indorsed writ, ho must mako his indorsement a full 
and complete statement of his cause of action.” (Per Lord 
Coleridge, C. J., in Fruhauf v. Grosvenor <& Qo., 67 L. T. at 
p. 351.) 

This, it is submitted, is clear law, although there are two cases 
reported in which tho Court laid down a loss strict rulo In both 
tho objootion taken to the indorsement was of a puroly technical 
character. In Satchwell v. Clarke, 6G L. T. 641, the Court of 
Appeal deoided that wlioro the plaintifi’s claim was for a cor tain 
sum for principal and interest duo to him as tho assignoo of a 
mortgage debt duo from tho defondant, tho writ was specially 
indorsed, although it did not stato that express uotu'o in writing 
of tho assignment had been givon to the defendant. After the 
defendant had appeared, and before talcing out a summons undor 
Order 1 XIV., the plainLilf amended his writ by adding* a distinct 
avormont that the defendant had express notice in writing* of tho 
assignment. But such an amendment, as tho law thou stood, oamo 
too late. (See Gurney v. Small, (1891) 2 Q. B. 581.) Hence, 
in order to do substantial justice, the Court hocl to docido that the 
original indorsement was good without tho amendment. And 
undoubtedly, Pry and Lopes, L JJ , wore inolined to hold that it 
was not “ necessary, in order to make the writ a specially indorsed 
wril, to have everything sot out in the indorsement that is re- 
quisite in a Statement of Claim.” This was, howovor, docided 
before Fruhauf v Grosvenor <& Co. After that case a some- 
what similar point came before a Divisional Court in Bradley v. 
Chamberlyn, (1893) 1 Q. B. 439. There the only fault that 
could bo found with the indorsement was, that it did not contain 
an express averment of the due performance of a condition pre- 
cedent. This would not be necessary in a Statomont of C laim 
delivered separately. By the express words of Order XIX. r. 14, 
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“ An averment o£ tho performance or ocourronco of all conditions 
precedent necessary for the caso of tlio plaintiff or defendant shall 
be implied in his pleading 1 ;” and therefore in his spooial indorse- 
ment, which is a pleading 1 . But this rule was novor cited to the 
Court, nor were the decisions in Anlaby v. Prceiorius, nor Cassidy 
d Co. v. M'Aloon. The defendant had filed no affidavit of morits, 
but relied merely on this technical point, which the Court rightly 
overruled; but, unfortunately, on tho ground that “ a writ may be 
specially indorsed, although it does not contain an avormont which 
would be material in a Statement of Claim ’’ — a ground which is 
certainly inconsistent with the prior decisions that a speoial 
indorsement is a Statement of Claim. 


Illustrations. 

“ ‘Whero the writ is specially indorsed under Order HI. r. 6, no farther 
Statement of Claim shall bo dolivored [excopt as an Amended Statement 
of Claim], but the indorsement on the writ shall be doomod to bo the 
Statement of Claim.” 

Order XX. r. 1 (a). 

“The writ specially indorsed undor Order III. r, 6, is a Slatoraont of 
Claim.” 

Per Lopes, L.J., in An lab)/ y. Pnvlimus, 20 Q,. B. D. at p. 770; 

57 L. J. Q. B. 2S7 ; 30 W. It. 487 ; 58 L. T. 071. 

In order to onablo a plaintiff to obtain summary j udgmont undor 
Ordor XIV., his writ must bo specially indorsed with a “Statement of 
Claim, " bo headed, and signed at tho foot by tho person who drafted it. 
Such heading and signature are valuablo as the only distinct indications 
from whioh the defendant can learn that he is served, not only with a 
writ of summons to which ho must appear, hut also 4 4 with a Statement of 
Claim to which he must pload.” 

Oasaidy <6 Co. v. M'Aloon, 32 L. R. Ir. 368. 

The indorsement must expressly state the contract on which the plaintiff 
suos, and show that the defendant is liable thereuudor. 

Seaton v. Clarke and others, 28 L. R. Ir, 314. 

It is of no avail to set out such contract in an affidavit under Ordor XIV. 
if it is not stated in tho indorsement. 

Gold Ores Co., Ltd. v. Parr, (1892) 2 Q,. B. 14 ; Cl L. J. Q. B. 522. 

But it will be sufficient if facte be alleged on the writ from which the 
contract sued on can be properly inferred. 

Mere Bositbie y. Paget Palmer, 27 L. J. Notes of Oases, 24. 
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“Tho plaintiff’s claim is for £ , balanco of account for goods sold,” 

is not a good special indorsement, bocauso no dates uvo givou. 

Painter v. Wallis, Timos for Novombor 3th, 1878, overruling 
Lush, J., ill Anon., (1873) W. N., at p. 220, 

Phelan v. Shu ales, 18 Ir. L. 1'. 13. 

Parpaile Freres v. Dickinson, 20 TV. E. 479; 38 L. T. 17 q . 

But this defect will be cured if tho indorsement rofers to somo account 
already rendered whioh contains tho necessary particulars. 

Aston v. Ilurwih, 41 L. T. 521. 

The defendant is entitlod to know how the balanco claimed is arrived at. 

Manchester Advance, &c. Bank v. Walton, 62 L. J. Q. B. 158 ; 68 
L. T. 167. 

A claim for rout must state tho dates at whioh tho rent claimed foil due. 

Beaufort v. Lcdwith, (1894) 2 Ir. E. 16. 

In any action on a hill of exchange, promissory note, or cheque, full 
particulars of the amount and date of tho nogotiablo instrument, and of 
the parties thoreto, must bo given on. the writ. 

Walker v. Hides, 3Q.B.D.8; 47 L. J. Q. B. 27 ; 20 TV. E. 113 ; 
37 L. T. 529. 

Moroly sotting out a true copy of tho ehoquo sued on, without moro, is 
not a sufficient indorsement. 

Nm-thern Banking Co. v. Bailey , (1894) 2 Tr. It. 18. 

In an action brought against tho drawer of a dishonoured clioquo, tho 
indorsement on the writ must contain oithor an allegation that notice of 
dishonour was givou to tho drawer, or a Btatnmont of tho facts excusing 
tho giving of such notice. 

Fruhattf v. (frosvenor <& Co., 61 L. J. Q, B. 717; 67 L. T, .‘J -70 ; 
8 Timos L. E. 744. 

May v. V hiding, (1894) 1 Q. B. 451 ; 63 L. J. Q. B. 333 ; 10 It. 
423. 

Roberts y. Plant, (1895) 1 Q. B. 597; 64 L. J, Q,. B. 347 ; 43 
TV. E. 308; 72 L. T. 181. 

Where a writ is specially indorsed with a claim for the purchaso-money 
of land sold hy the plaintiff to the defendant, the indorsement must nllogo 
that the defendant had aooepted the title. 

Leader v. Tod-Heathj, (1891) W. N. 38. 

But a sp ecial indorsem ent need not contain an averment that a condition 
precedent has been duly performed, 

Order XIX. r. 14. 

Bradley v. Chamlcrlyn, (1893) 1 Q. B. 439; 41 TV. E. 300; 68 
L. T. 413. 

In an action for the recovery of land by a landlord against tenants 
whose term had expired, tho writ was indorsed nndor Order III, r, 6 (F). 
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Tho date of th.e loaso anti the m.odo of dovolulion of Llio lessoo\ iuloiost 
on the dofondants wove duly stated ; but not tho length of tho term. 
Held, a good special indor'omont ; lor it gavo the dofondants sufiioiout 
iiifonuation. 

JTammsr v. Ch/lon awl olltn s, (1891) 1 Q. B. 23S ; 12 W. B. 287 ; 

10 E. 33. 

Claim of Intel est on a Specially Indorsed Writ. 

A claim for interest may bo included in a special indorse- 
ment, provided facts be also allegod which ontitlo tho plaintiff 
to such interest. There aro four distinct casos to which 
different 'considerations apply. 

1 . In the caso of a hill of exchange, promissory note, cheque, 
or any other negotiable instrument to which tho Bills of 
Exchange Act, 1882, applies, interest may bo claimed not 
only iup to date of writ, but also till payment or judgment. 
And tho expenses of noting and protesting tho bill may also 
be olaimad on a specially indorsed writ. The Act expressly 
declares that such claims for inturosL and expenses are to bo 
“deemed to bo liquidated damagos.” (Soo London and 
Universal Bank v. Clancarhj, (1892) 1 Q. B. P>89; Dando v. 
Boden, (1893) 1 Q. B. 318; and Precedent, No. 82.) 

2. In the oaso of a common money bond conditioned for 
tho repayment of half the amount with intorost (sec post, 
p. 207), the plaintiff may spocially indorse his writ and obtain 
judgment under Ordor XIV. for half tho amount named on 
tho faeo of the bond, with intorost thereon up to date of judg- 
mont. For at law tho plaintiff waB formerly ontitlod to the 
full amount, which is clearly “a liquidated demand”; the 
reduction is a rcliof accorded to tho dofendant, only on equit- 
able terms, which would includo the payment of all intorost at 
a fair porcontago. ( Oerrard v. Clowes, (1892) 2 Q. B. 11; 
Strickland v. Williams, (1899) 1 Q. B. 382; In re Dixon, 
(1900 ) 2 Ch. 561. Seo Precedent, No. 48.) 

3. Intorest may also be payable by agreemont, express or 

E 2 
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implied, or it may be fixed by some sluluto. Tn snob coses 
the agreement to pay interest at the rato claimed, or tlio CaeiB 
from which suck an agroemont eon bo implied, or tho faots 
which bring tlio case within such statute, must bo bufficiontly 
ollcgod on tho writ (not moroly in tho affidavits), and then 
intorest at tho rate agreed or fixed, may clearly bo claimed up 
to dato of writ. But not, I think, “till payment or judgment.” 
In the absonce of any express enactment enabling him so to 
do, a plaintiff has no right to indorso his writ with any claim 
that has not at that moment arisen. 

It must not be assumed that wherever a claim for interest up to 
the dale of the writ may properly be included in a spocial indorse- 
ment, a claim for accruing interest until payment or judgment 
at an ordinary rate may also be added. Tho oaso of a nogotiablo 
instrument is governed by a Special statute . Tho Court , in London 
and Universal BanlcY. Glanoariy, found in sub-soct. (2) of sect. 57 
of the Bills of Exohange Ad,, 1882, tho words “ with interost 
theroon until the time of payment,” and they read those words into 
Bub-sod. (1). (Seo (1892) 1 Q. B. alp. 895.) Therefore, in any 
case to which that Act applies, it is safe to claim interost till pay- 
ment or judgment. But whenever the action is not brought on n 
negotiable instrument within that Act, tho plnintill is hound by 
the ruling in Sheba Gold Mining Co. v. Trubshaioe, (1892) 1 
Q. B. at p. G82: — “A man who is to bo proceeded agninsL sum- 
marily for judgment should know exactly how much ho has to pay 
if he wishes to stay the action, and should not bo called upon to 
take the risks of calculation.” 

And there is really no hardship in this. If tire defondant does 
not appear, the plaintiff may, by the express words of Order XIII. 
r. 3, “ enter final judgment for any sum \aot exceeding the sum 
indorsed on the writ, together with interest at tho rate specified 
(if any), or (if no rate be specified) at the rate of five per cent, 
per annum, to the date of the judgment, and costs.” If the 
defendant appears, ilic plaintiff can apply, under Order XIV., “for 
liberty to enter final judgment for tire amount so indorsed, 
together with interest, if any . " This clearly moans interost to dato 
of judgment, when interest to dato of writ is already indorsed. 
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Should loavo ho given lo the dofondau L to do ton cl tho action, tho 
plain till, if suocOHsful, muni apply lo tho judg-o at tho trial for 
interest from dalo of writ lo judgment. (See Earl Ponlalt v. 
Viscount Hill, (J893) 1 (Hi. 277.) From tho dato of tho judgment 
ho will bo ontitlod lo internet at tho rate of four por cont. on tho 
amount of tlio judgmonl and oosts, under Iho statute 1 & 2 Viol, 
c. 110, s. 17. 

4. In any other caso, if interest can bo recovered at all, 
it must bo under tho statute 3 & 4 Will. IV. c. 42, ss. 28,29, 
whioh enables a jury, in certain cases, “if they shall think fit,” 
to award interest as damages. A judge now has the same power. 
(L. C. & D. Hail. Co. v. S. E. Rail. Co., (1892) 1 Ch. at 
p . 146 . ) Such a claim cannot bo specially indorsod ; it is clearly 
unliquidated; tho jury fix the rate of interest; indood they 
are not hound to give any interest at all. (Seo post, p. 394.) 
If tho plaintiff hopes to obtain judgmont under Order XIV., 
ho should omit all rofcronco to such a claim on his writ, but 
apply for loavo to add it on tho hearing of tho summons in 
caso the Master should doeiclo to givo tho dofondanl leave to 
defend. Such a claim on a writ is not a demand within tho 
statute. ( Rhi/mney Rail. Co. v. Rhymney Iron Co., 25 
Q. B. D. 146; Wilks v. Wood, (1892) 1 Q. B. atp. 687.) 
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ClIVPTLB. IV. 

PROCEDURE UNDER ORDER XIV 

W iieneveji a writ is properly indorsod under Order III. 
r. 6 ( ante , p. 42), and the plaintiff can show to the satisfaction 
of a Master or a judge that ho has a cause of action which the 
defendant cannot answer, leave will be given him to “sign 
judgment at once without going through all the unnecessary 
and expensive preliminaries to a trial or the expense of tho 
trial itsolf. It is a strong thing to give such a power to a 
judge, and this Court and all tho Courts have said, therefore, 
that thoy would watch strictly tho exorcise of that power. But 
they did not mean by that that thoy would give offoot to every 
pettifogging objection which the ingenuity of n defendant 
could raise.” (Per Lord Eslior, M. R., in Robert# v. Plant, 
14 R. at pp. 225, 226.) 

It is only when his writ is specially indorsod under Order 1 1 1. 
r. 6, that a plaintiff can ask for summary judgment. And 
there arc many oases in which he should not ask for it, 
although his writ is specially indorsed. He is not bound to 
tako out oither a summons for judgment under Order XIV. or 
a summons for directions. Ho can tako out either or neither 
at his pleasure. Ho should remember that OrdorXIV.ie only 
intended to apply to oases where there is no substantial dispute 
as to the facts or the law. If ho applies for summary judg- 
ment whero there is an obvious defence to the action, his 
summons may be dismissed with costs. 

The procedure under Order XIV. is as follows: — 

Either the plaintiff himself or somo other parson who can 
swear positively to the facts must make an affidavit, verifying 
the cause of action and tho amount claimed (if any), and 
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stating that in his belief thoro is no do fence to the action. 
If the affidavit is sworn by a person other than the plnintili', 
lie should state his means of knowledge, and also that ho is 
authorised to mako the affidavit. ( CMrcjw'in v. Russell (1910), 
27 Timos L. R. 21.) Tt is sufficient if the affidavit verify the 
cause of action in general terms and by roloronce to the in- 
dorsement. It need not explicitly repeat overy allegation made 
on the writ . ( May v. Chidley, (1894) 1 Q. B. 451.) Armed 
with this affidavit, tho plaintiff takes out a summons beforo 
a Master at Chambers, for leave to enter final judgment for 
the amount indorsed on his writ, togothor with interest, if 
any, or for tho reoovory of the land (with or without rent or 
mesno profits), ns tho case may be, and casts. Tho summons 
is usually in the form givon in Precedent, No. 41 . The affi- 
davit must be producod when tho summons is issued. Tho 
summons must bo served on tho defendant or his solicitor not 
less than four clear days before the day named in it for tho 
hearing. And with tho summons must bo servod a oopy of 
the affidavit and of tho exhibits rofom d to therein. Tho appli- 
cation may bo made oven aftor dclivory of a Defence; but tho 
plaintiff will have to explain the delay ( McLardi / v. Slalcum, 
24 Q. B. D. 504). 

Tho defendant may show cause against tho application by 
affidavit; or (except in actions for the recovery of land) ho 
may offer to bring into Court tho sum indorsed on the writ. 
His affidavit must state whether the defence alleged goes to 
tho whole or to part only, and (if so) to what part of tire 
plaintiff’s olaim. Tho Master may, if he thinks fit, order the 
defendant, or in tho oaso of a corporation, any officor thereof, 
to attend and he examined upon oath, or to produce any 
leases, deeds, books, or documents, or copies of or extracts 
therefrom. (Ordor XIV. r. 3.) 

On tho hearing of the application tho Maslor has three 
courses opon to him. He may give leave to defend uneon- 
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ditiomlly. And ho ought to do so whonovor thoro is an 
issuo to ho triod, ovon though ho may think tho do fondant 
will fail. ( Jacobs v. Booth's Distillci y Co., 50 W. LI. 49; 
85 L. T. 262; Wells v. Allott, (1904) 2 K. B. 842; Codd v. 
Delay, 92 L. T. 510 (H. L.); Dolt v. Bonnard 21 Times 
L. It. 166.) If, howovor, no real defonco is shown by tha 
defendant, the Master may give him only conditional leave 
to defend — that is, subject to such terms os to paying money 
into Court, giving security, or time or mode of trial, or other- 
Aviso, as ho may think fit (r. 6). But if tho facts alleged by 
the defendant on his affidavit, or by his own viva voce evidence, 
or otherwise, do not amount to a defence to the action, either 
in fact or law, the Master will, os a rule, make an order giving 
the plaintiff leave to enter judgmont for the amount indorsed 
on his writ — in a proper ease, with interest. (Order XIV, 
r. 1.) Such 'an order places the plaintiff in the position of a 
secured creditor. (In re Ford, (1900) 2 Q. B. 211.) And 
as soon as he enters judgmont in pursuance of the leave thus, 
given him, he bocomcs a judgmont croditor. (In re Gurney , 
(1896) 2 Oh 863.) 


Defendant’s Affidavit. 

The defendant is not bound in his affidavit to show a good de- 
fence on the morits. Rule 1 clearly contemplates that other facts 
“ may be deemed sufficient to entitle him to defend.” “ If, there- 
fore, tlie defendant shows such a stato of facts as leads to tho 
inference that at the trial of the action he may be able to establish 
a defence to the plaintiffs claim, he ought not to be debarred of 
all power to defeat the demand made upon him . , . and leave 
to defend may be granted either unconditionally or upon such 
terms as may bo thought just " (Per Brett, L J,, in Ray v. 
Barker, 4 Ex. D. at p. 283.) Where a defence of a kind is set 
up by the defendant, but the Master mistrusts its bona fides, ho 
will generally order tho defendant to bring money into Court. 
But whenever a genuine defence, either in fact or law, suffi- 
ciently appears, the defendant is entitled to unconditional leave 
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io dofond. (Ward v. Plumbley, 6 Times L. it. 198; Electric 
Corporation v. Thomsan-IIonstan, 10 Times L. It. 108.) For 
the form of those various orders soo Pi'ooo<loiii, No. 12. 

Tho dofonco must bo staled with sufficient particularity to al 
least appear io bo genuine. A general statement, “l do not owe 
the money,” or a vaguo suggestion of fraud or otlior misconduct, 
will nol suffice. “Gonoral allegations, however strong may bo 
the words in which tiioy are stated, are insufficient to amount to 
an averment of fraud of which any Court ought to tnko nofico.” 
{ Wallingford v. Mutual Society, 5 App. Gas. at p. 697; and soo 
pp. 701, 704 ) A technical defence, such as the Statute of Limita- 
tions, is sufficient. But it must bo a defence. An affidavit merely 
pleading' poverty, or showing 1 hardship, or a remedy over against 
a third person, will not avail. Whoro the plaintiff claims interest 
at an exorbitant rate, but his domand is in other respects un- 
answerable, tho defendant will bo ordorod to bring into Court 
the sum advanced and interest at the rato of 5 per cent., and 
allowed to defend os to tho residue. (Parker v. Brand, 7 Timos 
L. E. 462.) Whoro tho defendant lias no defonco, but a good 
counterclaim for a larger amount than tho claim, tho plaintiff is 
entitled to have judgment on his claim, but execution will be 
stayod until aftor the trial of the counterclaim. (Sheppards cC Co. 
v. Wilkinson, (C. A.) 6 Timos L. E. 13.) 

The defendant often relies on tho tochnioal defence that tho 
writ is not properly indorsed. For Order XIV. only applioe 
where tho writ is spocially indorsed in accordance with 
Order III. r. 6; and that rulo is limited to “actions where 
the plaintiff seeks only to recover a dobt or liquidated domand 
in money." Henoo the indorsement may be defective in 
two ways: — 

(i.) A portion of the plaintiff’s claim may be in itB nature 
unliquidated, and, therefore, incapable of being 
specially indorsed. 

(ii.) The whole of the plaintiff’s claim may be liquidated, 
and of such a nature that it could have been specially 
indorsed; and yet tho indorsement may he defeotivo 
through the omission to state necessary details — e.g., 
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whore tho plaint LIT sues on a bill of ovehungo, but 
accidentally (us in Walker \. f fiats, ante, p. 50) 
omits to state its date. 

Both thoso difficulties can now be surmouutod. In the first 
caso the Master may, if lie think fit, forthwith amond the 
indorsement by striking out any claim which could not have 
been spocially indorsed under Order ITT. r. 6; or ho may deal 
with the claim specially indorsed as if no other claim had boon 
included in tho indorsement, and allow tho action to proceed 
as respects the residue of tho claim. (Order XIV. r. 1 (b).) 
In tho second ease the plaintiff may himself, without any 
summons or leave, amond his indorsement undor Ordor 
XXVIII. r. 2, by inserting the necessary particulars; he 
may do this without taking out any summons for directions. 
Or lie may induoe the Master to amend it for him undor r. 1 
of tho same Ordor, when Lhc summons under Ordor XIV. is 
before him. In tho lattor case, there is no neod to ro-sorve 
tho amended writ, or to take out a fresh summons undo)’ 
Order XIV.; the former nppoaranco stands. ( Paxlon v. 

Baird, (1893) 1 Q. B. 189; Holland v. Leslie, (189-1) 2 Q. B. 
450. The law is otherwise in Ireland, Haif/Jl v. Purchell, 
(1908) 2 Ir. R. 56.) Tile Mustor has jurisdiction to make an 
order for summary judgment, if there is a good special in- 
dorsement on tho writ before him at tho momont when lie molcoB 
tho order. ( Roberts v. Plant, (1895) 1 Q. B. 597.) And 
whenever, on a summons under Ordor XIV., unconditional loavo 
to defend has been given in consequence of any technical 
defect in tho writ, tho plaintiff may, after the dofoot has 
been cured, make a second application for final judgment. 
(Dombey & Son v. Playfair Brothers, (1897) 1 Q. B. 368.) 

If it appears that tho defence sot, up by the defendant applies 
only to a part of the plaintiff’s claim, or that any part of his 
claim is admitted, tho plaintiff can have judgment forthwith 
for such part of his claim as tho dofonce does not apply to or 
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as is admiltod, subjoot to suoli terms, il* any, as to suspending 
exoouliou or tlio paymont oi‘ the amount loviod or any part 
thereof into Court by tlio shoriff, tbo taxation of costs or 
otherwise, as the Master may think fit; and tlio dofoudiuit 
may bo allowod to dofond as to tho rosiduo of tho plaintiff’s 
claim. (Ordor XIV. r. 4.) If it appoars to tho Master that 
any defendant has a good defence to tho action, and that any 
other defendant has no good defonoo, he may give the former 
defendant loavo to defend, and allow the plaintiff to outer final 
judgment against the latter, and to issue execution upon such 
judgment, without prejudice to hiB right to prooood with his 
action against tho formor defendant (r. 5). But this rule does 
not apply whoro the right of action oan only he in tho alterna- 
tive against ono or other of two dofondants. In such a case 
judgmont against one of tho dofondants is conclusive ovidoneo 
of an election not to proceed against tho other. ( Morel 
Brothers v. Earl of Westmorland, (1904) A. C. 11; French 
i . Eowie, (1905) 2 K. B. 580; (1906) 2 K. B. 67J.) 

1 

Judgment, may bo outcrod uixlor Order XIV. against a linn, 
ovon though ono of tho partners ho an infant. (II an is v. Beau- 
champ (No. 1), (1893) 2 Q. B. 534.) Lt may also bo oblainod 
against a married woman undor this Ordor; but in this onso tlio 
judgment must bo drawn up in tho form proscribed in Scott v. 
Morley, 20 Q. B. D. 120. ( Doivna v. Fletcher and Wife, 21 

Q. B. D. 11; Axford v. Reid, 22 Q. B D. 548.) 

It was in January, 1902, that Order XIV. was for the first time 
made to apply to actions for tire recovery of land in which a tenant 
had forfeited his lease through non-payment of rent. But it was 
at Uio same time expressly provided (r. JO) that such a tenant 
should “have the same right to reliof after a judgment under 
this Order as if the judgment had been given aftor trial;” that 
is, he will have the right to apply within six months to have tho 
judgment set aside on paymont of all ront in arnear and costs, 
under sect. 210 of the Common Law Procedure Act, 1852. 

Tho Master may, .with tho consent of tho parties, himself then 
and there disposo of tho action finally and without appeal (r. 7). 
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Or with tlio libo consent ho may make an order referring tho 
action to a Master, in which caBo an appeal lies from tlio iloci- 
sion of that Mastor to a Divisional Court ( Fraser v. Fraser, 
(1905) 1 K.B. 368). 

Whore lcavo, whothor conditional or unconditional, is givou 
to defend, the Mastor has power to give all such directions 
as to tho further conduct of tho action as oan ho givon on a 
summons for directions under Order XXX. (Soo post, p. 68.) 
He may order tho action to ho sot down for trial without 
further pleadings; and, if he is of opinion that a prolonged 
trial Avail not ho requisite, he may direct that it shall be 
ontered in the special list which is kept of short causes in 
which loavo to dofend has boon given undor this Order, and 
ho tried oither with or without a jury. lie may not howover 
restrict tho defenoos which the defendant may raiso at tho 
trial. ( Lancjton v. Roberts, 10 Times L. B. 492.) Nor will 
the defendant at the trial ho restricted to tlio dofencoB disoloBod 
in his affidavit. Tho Mastor usually diroets that tho short 
oauso he tried without a jury, but ho may order it to ho triod 
by oither a special or a oommon jury. (Order LIV. r. 32; 
Woolf v. Da Rraam, 48 W. It. 161.) 

Tho costs of and incidont to all applications undor Ordor 
XIV. will ho dealt with by tho Mastor on tho hearing of tho 
application; he may order by and to whom and whan the 
same shall be paid, or may rofor thorn to the judgo at the trial. 
If no trial afterwards fakes place, or no ordor as to costs is 
made, tho costs will be costs in the oauso. (See post, p. 363.) 
And in ordor to discourage plaintiffs from making unnecessary 
applications for summary judgment, it is provided that if a 
plaintiff makes an application undor this Order, where tho 
case is not within the Order, or if tho plaintiff in the opinion 
of the Mastor know that the defendant relied on a contention 
which would entitle him to unconditional leave to defend, tho 
application shall be dismissed with costs, to he paid forthwith 
by the plaintiff (r. 9 (b)). 
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PROCEEDING TO TRIAL WITHOUT PLEADINGS. 

(Order XVIIIa.) 

In November, 1893, lor tko first time in the history of ora 
law, power was given to a. plaintiff to dispense with pleadings, 
if he thought fit. And some plaintiffs, anxious for speedy 
judgment, have been glad to avail themselves of this provision. 
But it often is unwise to dispense with pleadings, oven thou'gh 
the plaintiff ho in a hurry to obtain judgment; for by so 
doing he loses tho opportunity of obtaining an outlino of the 
defendant’s oaso, ond of ascertaining how much of his own 
case his opp.onont is proparod to admit. Ilonoo, on tho whole, 
the experiment has proved a failure; and, having rogard to 
tho stringent poworsgivon to tho Master in 1897 by tho amend- 
ment of Ordor XXX., Order XVIIIa. might now with advan- 
tage bo ropoalod. 

Howover, it is still opon to a plaintiff to dispouso with 
ploadings if ho has suffioient confidence in his case to do so, in 
spite of tho considerations urged above. The procedure 
is regulated by Order XVIIIa. 

1 . In the first place, it is essential that the plaintiff should 
make on his writ an indorsement which “ shall contain a state- 
ment suffioient to give notice of the nature of his claim, or of 
tho relief or remedy required in the action, and shall state that, 
if the defendant appears, the plaintiff intends to proceod to 
trial without pleadings.” (See Precedents, Nos 9 — 28.) 

2. To the writ so indorsed, the defendant appears in the 
ordinary way. No summons for directions is neoessary; 
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though cither party can lako ono out if ho wishes. (Order XXX. 
r. 1 (d)). Tho plaintiff, within ton days after appearance, 
gives twenty-one days’ notioo of (rial without pleading's. This 
notice should he in the following form, with such variations 
as circumstances may roquire. 

E. S. 0., Appendix B., Fouh No. 16a. 

Hotioe of Trial without Pleadings. 

Tako nolico of trial of this cause without pleadings in Leicester (or, as 
the case mail he) for the day of next. 

X. l r ., plaintiff's solicitor (or as the case may he). 

Dated . 

To Z., defendant’s solicitor (or, as the ease may he). 

3. The defendant, howovor, may wish to have pleadings 
delivered. Ho can no longor claim this as a right. But ho 
may, within ten days after appearanoe, apply by summons for 
tho dolivory of a Statomont of Claim. On suoh summons tho 
Master may raako any order which ho would havo power to 
mako on a summons for directions under Order XXX. r. L. Iii 
particular, he may order (1) that a Statement of Claim shall 
he dolivorod, in which case the action will proceed in (lie usual 
manner; or (2), that tho action shall proceod lo trial without 
pleadings, in which case it may bo further ordered, if tho 
Master shall think fit, that oilhor party shall dolivor particulars 
of his claim or defenco. 

Note that the power given by this rule lo apply for dolivory of 
pleadings is conferred only on the defendant. Tho plaintiff’s 
election lo proceod to trial without pleadings signified in the 
indorsement on liis writ is irrevocable; seo rulo 6 on next page. 

4. When the Master orders that tho action shall proceed to 
trial without ploadings, and makes no ordor as lo particulars, 
all defences will ho open at tho trial to tho defendant. Where 
particulars are ordered to bo delivered, the parties will bo 
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bound by sucli particulars, on all mailers meluilod in (ho order 
i’or particulars. 

I-Ionco, a dofontUnl should nlwuvs ask I'or particulars ot llio 
spocial damage, if any, sustained by llio plain! i IV, as (lwi pluintiil 
is not bound to state Midi damago in an imlov.soimmt on a wait 
And if any plaintill has lontnrbrt lo dispense with pleadings in 
ail adion of libel or slandor, bo should, on (lie dofondaut’a 
auinmons, aslt for particulars of (lie fads, if any, on which the 
defondanf proposes lo roly at (ho (rial lo prove tlio (mill of his 
words. 

5. Where a defendant lias not takon out a summons under 
rulo 3 of this Order, he will not bo allowed lo rely at the trial 
on a set-off or oounter-olaini, or on llio defence of infancy, 
coverture, fraud, Statute of "L imitations, or discharge under the 
Bankruptcy Acts, unless ho shall havo given (within ten dayb 
after appearance) notice to the plaintiff, slating- the grounds 
and particulars upon which lie roll os. 

The timo Tor dolivoiiug such a nolico may ho enlarged by 
consont or liy loavo uudor Order hXIV rr 7 and H. Precedents 
of tlio notices roquirod will bo foanil in ilia Append^, Nos 
103—108. 

6. When a plaintiff indorses (he writ of summons with a 
8(atomout that, if tlio defendant appeal’s, he intends lo proceed 
to trial without pleadings, no pleadings shall bo required or 
delivered, exoopt by Order of the Mas! or made under rule 3 of 
this Order. 

There is one exception to (his rule If the dofeudant does not 
appear and the action is not for dobt, damages, detinue, or the 
recovery of land, llio plaintiff is hound to proceed under 
Order XIII. r. 12 (ante, p. 6) He must tlioroforo file a State- 
ment of Claim, although, had tho defendant appeared, thore would 
have been no pleadings. (Greene v St. John’s Mansions, 
Limited, (1900) W. N. 9.) 
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Undor tbo former procedure, it was poasiblo, though vory 
unusual, for an action to go to trial without pleadings. By 
r. 9 coX Order XXXIV., when tho parties to a causo or matter 
are agreed as to tho questions of fact to ho docidod between 
them, they may, after writ issued and beforo judgment, by 
oonsont obtain an order from a Master to prooeod to tho trial of 
all or any such questions of fact without formal ploadings; 
and such questions may bo stated for trial in what is technically 
called “an issue.” The form of an issue given in R.S.C., 
Appondix B, No. 15, may be used, with such variations as 
circumstances may require. And such issue may bo entered 
for trial and tried in tho same manner as any issue joined in 
an ordinary notion ; and tho proceedings shall bo undor the 
control and jurisdiction of the Court or judge, in the same way 
as tho proceedings in an action. 

So, too, “ tho parties to any cause or matter may concur in 
Bin ting tho questions of law arising thoroin in tho form of a 
special case for tho opinion of tho Court.” (Ordor XXXIV. 
r. 1; and soo i\ 2 of tho samo Order.) But i'l is, generally, 
difficult to induce the parLios to concur in any reasonable 
oourse, and special oasos now auo rare. Then, again, tho Court 
or a judge, on any question of fact, may dirocL an issuo to bo 
prepared. (Soo Ordor XXXIII. rr, 1, 2.) Suoh issues lako 
tho plaoe of ploadings; thoy aro usually directed to dotormino 
whether a particular pci sen Was or was not a member of the 
defendant firm at the time the contract sued on was entered 
intio with that firm, or to determine the liability of a porson 
summoned as a garnishee (see p. 344), or to dooido bdweon 
rival claimants to property taken in oxooution by tho sheriff 
or in tho hands of a stakeholder (see p. 341); but they aro of 
littlo use when the main questions in an action have to bo 
decided. 
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Chapter VI. 

SUMMONS FOR DIRECTIONS. 

We havo already dealt ■with those actions in which tht 
plaintiff has specially indorsod his writ under Order III. r. 6. 
We have also described tho procedure whon tho plaintiff has 
indorsed his writ for trial without pleadings. To neither of 
these olasses of aotions does Order XXX. apply. Nor does it 
apply to Admiralty actions'*. But with these three exooptions, 
in every action commenced by writ, Order XXX. applies as 
soon as any defendant has entered an appoaranco (not till 
then), and tho plaintiff is bound promptly to take out a 
“summons for directions.” And because tho plaintiff must, 
the defendant may not, tako out this summons. In tho three 
excepted classes of aotions either party may, if he wishes, tako 
out a summons for directions, but noithor party is bound to 
do so. 

On a summons for directions, tho Master decidos how the 
aotion is to be conducted from appearance till judgment. He 
can make such order as may be just with respect to all the 
proceedings in tho action up to judgment ( Brown v. Haig, 
(1905) 2 Ch. 3T9), and as to the costs thereof . His jurisdiction 
is not limited to the matters more particularly enumerated in 
Order XXX. i. 2. (P upper ell v. Bird, (1902) 1 Ch. 477.) 
Tho summons must be takon out “aftor appearance and 
beforo the plaintiff takes any fresh step in the action other 


* Admiralty aotions linye in other respects a procedure o£ their own. 
See Order XIII. r, 12A; Ordor XIX. r. 28; Order XX. r. 3, and Order 
XXYII. r. 11 a. 
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Lhnn application lor an injunction, or for a receiver, or 
Lhe entering of judgment in dofault of lie Ponce under 
Ordor XXVII.” (Ordor XXX. r. 1.) It requires a ton shilling 
stamp. It must bo sorvod on all parties to tho action who 
may bo affected by it not loss than four days before tho day 
named in it for the hearing . The form of tho summons will 
ho found in the Appendix, Precedents Nos, 43 and 45; the 
form of tho order in Precedent No. 44. Such variations will 
of courso he made as the circumstances of the particular case 
may require. 

This novel kind of omnibus summons was invented in 1883; it 
was intonded to supersede the previous practice, according to 
which every application at chambers had to he made by a separate 
summons, each bearing a three shilling stamp. Tho only applica- 
tion for directions in use before 1883 was in connection with 
third party procedure (soo post, p. 233). Undor tho original 
Order XXX. either party might tako out tho summons whon ho 
ploasod; and tho Master had no power on tho hearing' of such a 
summons to dispense with pleadings. Tho praotico liowovor of 
using sopamlo summonses for oaoh application still eontinuod, 
until 1897, whon the use of this gonoral summons was mado com- 
pulsory on tho plaintiff in most actions, whilo at tho samo time 
in thoso actions its uso by a do fondant was prohibited. 

On the first application under a summons for directions no 
affidavit is used, except by speoial ordor. The Mastor accepts 
tho statements of tho parties or their solicitors or counsel as 
to tho nature of tho action, the proposed line of defence, and 
tho assistance they respectively need to enablo them properly 
to prepare for trial. And it is not only the plaintiff who asks 
for directions. Tho plaintiff takes out the summons; but at 
tho hearing any party to whom tho summons is addressed 
must, so far os practicable, apply for any ordor or directions 
as to any interlocutory matter or thing in the action which he 
may desiro. And the Master may give whatever directions he 
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thinks right, though neither party has asked lor thorn. How- 
ever, on tho first hearing ol tho summons it is not possible to 
think of everything that may prove neoossary at a later stage 
of tho proceedings. For instanoe, tho plaintiff cannot be sure 
that interrogatories will be necessary till he has seen the 
Defence. Hence it is provided that application for such later 
directions may be mado subsequently by either party. But it 
is made on the original summons, without any fresh stamp, 
Tho party who desires further directions must give two clear 
days’ notice to tho other party stating what it is he wants, and 
reinstato the summons for directions in the Master’s list for 
the day named in the notice. But note that if on any subse- 
quent hoaring of the summons either party asks for and 
obtains directions which he ought properly to have asked for 
on tho first hoaring, ho may be orderod to pay tho costs of tho 
subsequent application. (Order XXX. rr. 3 — 6.) 

Summons by the Defendant. 

In any action, not an Admiralty notion, in which tho writ is 
generally indorsod, tho dofendant cannot tako out a summons 
for directions. That is the privilege of the plaintiff alone. 
Till tho plaintiff thinks fit to exorcise this privilege, the 
dofendant can tako out any other summons he thinks fit (e.g„ 
for time) just as he could before tho amendment of 
Order XXX. mado in 1897, Ho may also pay money into 
Court. But if tho plaintiff does not within fourteen days 
from tho entry o£ tho defendant’s appearance (or, if more 
than one defendant, from the first appearance entered) take 
out a summons for directions, the defendant may apply for an 
order to dismiss the action; and upon such application the 
Master may either dismiss the action on such terms as may 
he just, or may deal with tho application in all respects as if 
it were a summons for directions. (Order XXX. r. 8.) This 

v 2 
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rulo practically compels (lio plain! ilf to Lake on! a summons 
lor directions ■within Court oen days after appearance. 

Matters dealt with on the Summons. 

There arc then four distinct cases in which n Master now 
has power to give directions as to any proceeding to he taken 
in the action after appearance:— 

(i.) On a summons for directions taken out by a plaintiff 
under Order XXX. r. 1. 

(ii.) On a summons to dismiss the action taken out by a 
defendant under Order XXX. r. 8. 

(iii.) On a summons takon out by a plaintiff for leave to 
sign summary judgmont on a specially indorsed writ, 
where the Mastor has givon the defendant leave, con- 
ditionally or unconditionally, to deCend tho action. 
(Order- XIV. r. 8 (a).) 

(iv.) On a summons takon out by a defendant for tho do- 
livery of a Statomont of Claim under Order XVIILv., 
tho plaintiff having indorsod his writ for- trial without 
ploadings. (Ordor XXX. r. I (c).) 

A Master may also order a Statomont of Claim or particulars 
to be filed aftor interlocutory judgmont has been ontorod in an 
notion for unliquidated damages or for tho return of a chattel, 
and before tlie damages aro assessed. (Ordor XIII. r. 5.) 

It may be well to notioe further a fow of tho matters usually 
dealt with on tbs various applications made on a summons for 
directions. 

Security for Costs . — The defendant may in certain coses 
ask for an order to compel the plaintiff to give security for 
the oosts of the action; e.g., whero the plaintiff resides per- 
manently abroad, and has no substantial property, real or per- 
sonal, in England. But the mere fact that the plaintiff is in- 
solvent, or is a married woman, is not sufficient ground for 
such an order. 
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Slay of Proceedings. — Again, on a summons for directions, 
(ho Master lias power to stay all proceedings, if the action bo 
frivolous and vexatious (see posl, p. 173) or should have been 
brought olsewhore (Logan v. Bank of Scotland, (1906) 1 K. B. 
141), ior if the plaintiff’s mode of conducting tho action bo 
oppressive and vexatious (Norton v. Norton, (1908) 1 Oh. 
471), or if jh,o has not paid the costs of a previous action brought 
on the same cause of action. But the mere fact that a plain- 
tiff has not paid Posts which he was ordered to pay upon an 
interlooutory application in the present action, is not a ground 
for staying proceedings in tho action, if the plaintiff really 
is unable to pay them. (Graham v. Sutton, G co-den & Go. 
(No. 2), (1897) 2 Ch. 367.) The Master will also on this 
summons dismiss an action for want of proseoution. 

Particulars . — If any ploading does not givo the other party 
(ho information to which bn is entitled, ho may apply for 
“ particulars,” that is, a statement in writing supplementing 
the defective pleading and giving the details omitted from it. 
Suoh dotails ought, of course, to bo given in tbe original 
ploading (see post, pp. 177 — 188); and tho Master generally 
orders them to bo so givon when bo orders ploadings. (Son 
Precedent, No. 44.) 

Accounts . — On Hub summons, too, the Master will order the 
dolivory of an account under Ordor XV. (seo ante, p. 40), or 
for tho usual partnership accounts. 

Place of Trial . — In every action in ovory Division the place 
of trial is now fixed by tbs Master. (Order XXXVI. r. 1.) It 
will be determined, as a rulo, by considerations of economy 
and convenience; the Mastor will fix it in tho place which he 
deems least expensive and most convenient for both parties, 
and the majority of the witnesses on both sides. The plaintiff 
has no longer a preponderating voioe in the maltor; he haa no 
prhnd facie right to have tho trial fixed in the place that best 
suits himself and his witnossos . Where tho defendant resides is 
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immaterial. Whiero tlio oauso of aotion arose Iiuh now but liltlo 
(o do with tho question. But if lotlhor pari y can satisfy tho 
Mastor that it would hie unfair to fix tho trial at tho plaoc 
wihieh seems naturally most convenient, boeauso his opponent 
in especially popular or powerful in that neighbourhood, or 
because for any other roason thoro would not bo a fair trial in 
that place, thio Mastor will fix on some otkor plaoo wlioro ho 
is suro the jury will be impartial. 

The decision of tho Master as to the place and mode of trial 
“may ho subsequently altered for sufficient cause.” (Ordor 
LIV. r. 32; and seo post, p. 303.) 

Mode of Trial. — The Master has powor to direot the modo 
of trial. But in exeroising his discretion in this matter, ho 
will have regard to rules 2 — 9 of Order XXXVI., which pre- 
serve tho right of the parties to demand trial by jury in 
certain casos. See post, p. 301. 

Time of Trial. — On a summons for directions tho Master 
cannot compel a defondant, who is not in default and is not 
asking for any indulgence himself, to tako short notico of 
trial. ( Laslcier v. Telceian, 67 L. T. 121.) But if an action 
is to bo triod at tho Assizes ho may diroot that it shall 
not ho tried bofore tho third, fourth, or fifth day of tho 
Assizes, and ordor the defendant to accept ton days’ notice of 
trial for the day so fixed. ( Baxter v. Holdsworlh, (1899) 1 
Q. B. 266.) 

Commercial Cases. — In these cases, directions are usually 
given by the judge in charge of tho commercial list. Ho 
frequently orders that points of claim and defence be dolivered 
instead of pleadings, and that lists of documents be inter- 
changed instead of the usual affidavits of documents. (See 
Precedents, Nos. 45, 60, and 87.) Either party may appeal 
against an order transferring an action to the commercial list 
on tho ground that it is not a commercial cause at all. (Sea 
Insurance Co. v. Carr, (1901) 1 K. B. 7.) 
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'Evidence . — It may to nooossavy to liavo llio ovidenoo of 
somo person abroad takon on commission or under lotlors of 
request (soo post, p. 297), or to hnvo a witness who is 
dangerously ill or about to go abroad examined boro before 
tho trial (soo post, p. 297): or to obtain a copy of an ontry 
in a banker’s book under tho Banlccis’ Books Evidence Act, 
1879 ( posi , p. 301); or to order production or inspection of 
any document under Ordor XXXI. rr. 18, 19, 19a. And 
note, that a very wide power is given to a Master by 
Order XXX. r. 7 to dispense with the strict rules of evidenoo in 
a proper case. On tho hearing of a summons for directions 
tho Master may order that evidenoo of any particular fact, to 
bo specified in tho ordor, shall bo given by statement on oath 
of information and bolief, or by production of documents or 
entries in books, or by copies of documents or entrios, or 
othorwisc, as he may direct. It is unfortunato that this 
important power is so little used. On this summons also the 
Master deals with all questions as to interrogatories and 
discovery of documents. 

Pleading s . — But tho most important question that conies 
beforo tho Master on a summons Cor directions is usually: 
“Shall thoro or shall thoro not bo pleadings?” Ordor XXX. 
has no application till tho defendant has onlorod an appear- 
ance. But aftor appoaranco tho plaintiff cannot deliver a 
Statomont of Claim without tho ordor of a Master ; and after 
a summons for directions has been takon out, tho dofondanL 
cannot deliver a Defenco without the ordor of a Master. 

What, then, is the use, what is the function, of ploadings, 
and when will tho Master order ploadings to be delivered? 

These quostions will be answered in the next chapter. 
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PLEADINGS. 

The Function of Pleadings. 

Before judgo and jury aro asked to docido any question 
which is in controversy between litigants, it is in all oases 
desirable, and in most cases necessary, that the matter to ho 
submitted to them for decision should be cloarly ascertained. 
Tho defendant is entitlod to know what it is that the plaintiff 
alleges against him; tho plaintiff in his turn is ontitlod to 
know what defence will be raisod in answer to his claim. 
Tho dofondant may dispute ovory statement mado by the 
plaintiff, or ho may ho prepared to prove otlior facts which 
put a different complexion on tho oaso. Ho may roly on a 
point of law, or raiso a cross-claim of his own. In any 
event, before tho trial comes on it is highly desirable that 
tho parties should know oxactly what they aro lighting about, 
otherwise thoy may go to groat oxponse in procuring ovidonoe 
to prove at tho trial facts which thoir opponents will at onoo 
ooncodo. It has been found by long exporionoo that tho most 
satisfactory method of obtaining this object is to malco each 
party in turn state his own oaso, and answer that of his 
opponent before the hearing. Such statements and the roplies 
to them aro called the pleadings. And in oases of difficulty 
and importance the Master will order the parties to deliver 
pleadings . 

In that event, the plaintiff naturally begins; if he has not 
already specially indorsed his writ, he delivers a separate State- 
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mcnl of Cham. The defendant then puts in his Defence, 
which, bo&ides answering tlio pJainlili’s claim, may also sol up 
a Counterclaim. Tlio plaintiff then sometimes replies, and tho 
defendant occasionally, though raroly, lejoins. It is very 
seldom that any furl her pleadings are ordered, but there may 
bo surrejoinders, rebutters, and su) rebutters. Each of these 
alternate pleadings must in itB turn either admit or deny the 
facts allogod in tho last-picccding pleading ; it may also allege 
additional facts, whore necessary. Tho points admitted by 
either side are thus oxl ractod and distinguished from thoso m 
controversy; other matters, though disputed, may prove to be 
immaterial; and thus tho litigation is narrowed down to two 
or throe mattors which are tho real questions in dispute. Tho 
pleadings should always be conducted so as to evolve some 
cloarly dofinod issues, that is, somo definite propositions of law 
or fact, assorted by ouo party and donied by the othor, but 
whioh both agroo to bo the points which thoy wish to have 
deoidod in tho notion. 

When Ihis is properly nnd fairly done, four advantages 
ensuo: — 

(i.) It is a benefit to tlio parlies IhomBolvos to know' oxaotly 
wliat are tho matters loft in dispute. Thoy may dis- 
covor I hoy aro fighting about nothing at (all; e.g., 
whon a plaintiff in an notion of libel finds that tho 
dofondant does not assert that the words are true, 
he is often willing to accept an apology and costs, 
nnd so put an end to the notion. 

(ii ) It is also a boon to tho parties to know prooisoly what 
facts thoy must prove at the trial, othorwiso, they 
may go to groat trouble and expense in procuring 
evidence of facts which their opponent does not dis- 
pute. On the other hand, if they assume that thoir 
opponont will not raise such and such a point, thoy 
may be taken sadly by surprise at the trial. 
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(iii.) Moreover, it is nocosaary to nscorluiu tlio nature of the 
controversy in order to dotorxnino tlio moat appro- 
priate mode ol trial. It may tm*n out to bo a pure 
point oJ' law, which should bo decided by ft judge or 
by the Court; it may involvo a lengthy investigation 
of complicated accounts, in which ease the action 
should be at onco roferred to a spooial or official 
referee; or it may bo a quostion propor for a jury, 
(iv.) It is desirable to plaoo on record what are the precise 
questions raised in tho action, so that the parties or 
their successors may not light tho samo battle over 
again. 

The funotion of ploadings then iB to asoertain with precision 
tho matters on which tho parties diffor and the points on which 
they agreo; and thus to arrive at certain clear issues on 
which both parties desiro a judicial decision. In order to 
attain this objoct, it is necessary that tho ploadings inter- 
changed between tho parties should bo conduotod according to 
certain fixed rules, which it is my ondoavour to state and 
explain in tho following pages. Tho main purposo of thoso 
rulos is to compel each party to state dearly and intelligibly 
tho material facts on whioh ho rolios, omitting ovorytbing im- 
material, and then to insist on his opponent frankly admitting 
or explicitly donying ovory material matter allogod against 
him. By this method they must speedily arrive pt an issue. 
Neither party need disclose in his ploading the evideneo by 
which he proposes to establish his case at tho trial. But each 
must give his opponent a sufficient outline of his case. 

History of Pleading. 

This method of arriving at an issue by alternate allegations has 
been practised in England from the earliest times. It is appa- 
rently as ancient as any portion of our law of procedure. It 
certainly existed in substantially the same form in the reign of 
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ITonry II. Tho word “ issue ” is to bo lomul at tlio vory com- 
monoemonl of tho Year Books, i.e. , in tlio first year of Edward. II. ; 
and tlio distinction botwoon an issue an ley and an issue an fat is 
equally auciont. (Soo iho Year Book, 3 Edw. II. 59.) And prior 
even to tlio reign of Edward II. the production of an issue had 
been not only tho constant effect, but tho profossed aim and object, 
of pleading. 

At first the pleadings were oral. Tho parties actually appeared 
in open Court, and a vim voce alternation took place in the 
presonoe of tho judges. Theso oral pleadings wero conducted 
either by the party himself or his pleader (called narrator or 
ddvocatu8 ) ; and it seoms that tho rulo was then already established 
that none but a professional advocate could be a pleader in any, 
cause not his own. It was the duty of tho judge to superintend, 
or “moderate,” the oral contention thus conducted before him. 
In doing this, his constant aim was to compol the plead ors so io 
manage tlieir alternate allegations, as at length to arrive at Home 
spocifio point or mattor affirmed on iho one side, and denied on the 
other, which they both agreod was the question requiring decision. 
When this rosult was attained, the parties woro said to bo at 
issue — ad exitum — the pleadings wore ovor, and the parties wero 
roady to go boforo a jury, if it woro an issuo of fact, or before 
tho Court, if it woro an issuo of law. And so strict worn the 
judges in those days, that they allowed only ono issuo in respect 
of oaoh cause of action; if a defondant had two defences to tho 
same claim, ho lmd to elect between them; it was only in the reign 
of Quoon Victoria that the partios were allowed to reriso more 
thau a singlo issue, eithor of law or fact. Hence the question 
for deoision came itself to bo called the issue. 

During this parol altercation one of tho officers of the Court was 
busy writing on a parchment roll an official report of tho allega- 
tions of the parties and of the acts of the Court itsolf during die 
progress of the pleading. This was called the Record. As the 
suit, proceeded, similar entries wore made from iimo to time, each 
successive entry being called a continuance, and, when complete, 
the roll was presorvod "as a perpetual intrinsic and exclusively 
admissible testimony of all the judioial transactions ” which it 
purported to record. 

It is not known, I believe, when the system of oral pleading fell 
into disuse , but it gradually became the practice for each pleader 
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in turn to borrow tlio parchment roll, and onlor liis slalmnonls 
thoroon himsolf. Later (probably in the reign of Edward IV.)> 
tlio plan was adopted of drawing up (bo pleadings in the first 
instanoe on papor, and interchanging them botwoon tlio partios in 
Hint form; then after an issue had boon arrived at, they wore 
transcribed on to a parchment roll. This was called, “ entering 
the proceedings on the record." But though the praclico of oral 
pleading was abandoned, the ancient molhod of altornato allega- 
tion continued. In ordor that tho studont may understand the 
reports of cases which turned on tho old system of pleading, it 
may bo as well to mention that what we now call a Statement of 
Claim was bofore 1875 called a declaration ; a Defence was called 
a plea or pleas; and a Reply was called a replication. Tho names 
of the further pleadings remaiu unchanged. A declaration often 
contained more than one count, oacli of which stated a complete 
and separate causo of action, and would iu facl by itself have 
been a good and valid declaration. So, too, oacb plea had to bo 
in itself a complete answer lo tlio oount to which ii was pleaded. 

Tho principles on which pleadings wero framed, and tho rulos 
which regulated them, remained substantially tho samo till 1852. 
Their practical utility was, liowovor, soriously impairod by tho 
over-subtlety of tho ploadors and by the excessive rigour with 
■which the rulos were applied; the merits of tlio case being con- 
stantly subordinated to technical questions of form, A dolor- 
mined effort was made to corroct thoso do fee In by the provisions 
of tho Common Law Procedure Acts, 1852 — 1860. In 1878, how- 
ever, it was found necessary to adopt a more thorough motliod of 
reform; and the Judicature Act iutroduced iuto tho now High 
Court of Justice tho system of ploading which is still in force. 

Leave Lo Plead. 

Till tho year 1893 in every action commenced by writ there 
were pleadings as a matter of course, unless both parties 
agreed to dispense with thorn. In 1893 power was given to tho 
plaintiff, if ho thought fit, to doclare on his writ that he 
intended to proceed to trial without pleadings. If the plaintiff 
does so declare there will be no pleadings, unless tho defendant 
can persuade a Master to order them; the defendant must, 



LKAVK TO PLEAD. 


11 


however, givo notice of oorluin special doioncos. (Seo ante, 
p. 63.) Then, in 1897, Order XXX. was amended, and for 
llio first time in tho history of oui law a plaintiff who wished 
to deliver a pleading was not allowed to do so without an order 
from a Master. And this is now tho rulo. A plaintiff who has 
indorsed his writ generally cannot now dolivor a Statement 
of Claim as of right; ho must first obtain loavo to do so. 

Under the present practice, in evory action whiah is not an 
Admiralty action, and which is commenced by a writ which 
is generally indorsed, it is now the duty of the plaintiff, as 
soon as the defondant has appeared, to take out a summons 
boforo tho Master for directions under Order XXX. When 
his writ is specially indorsed under Order III. r. 6, he can 
(ako out a summons for summary judgment under Order 
XIV . And whon the plaintiff has indorsed his writ for trial 
without pleadings, it is still open to tho defendant to apply 
by summons under Or dor XVIII a. r. 3, for a Statement of 
Claim. On tho hearing- o f any of those summonBos, the Master 
will deoido whothor thoro shall or Bhall not be pleadings, or 
furthor pleadings. As a general rulo, without an order mado 
on one of theso threo summonses, it is irregular for oithor 
party to dolivor a pleading after appearance; and tho costs of 
any pleading so dolivorod will, as a rulo, be disallowed on 
taxation. 

Thore aro four* important exceptions or gzrasi-oxcoptions 
to this general rule: — 

(i.) Order XXX. only applies to tho delivery of pleadings 
after appearance. Hence a plaintiff, when the case 
falls within Order III. r. 6, may still indorse his 
writ with a Statement of Claim, and so dolivor a 

* There are three othor oases of rare ocourronoe in ■which a pleading 
can be delivered without leave— viz. : — under Order XXI, r. 14, and in 
the two oases mentioned in Order XXIY. r. 2, 
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ploading without loavo. (See Anlaby v. Pnclorius, 
20 Q. B. D. 764, ante , p. 49.) 

(ii.) And a defendant who has appeared to a writ of sum- 
mons specially indorsed under Ordor ITI. r. 6, can 
deliver a Defence without leave. He must do so 
within ten days from the time limited for appear- 
ance, unless such timo is extended by ordor or con- 
sont, or unless in the meantime the plaintiff serves 
a summons for judgment undor Order XIV., or a 
summons for directions. (Ordor XXI. r. 6.) As 
soon as either of those summonses 'is served on him, 
he must hold his hand and wait to see what ordor 
the Master “will mate on the hearing. 

(iii.) Again, if the action falls within Order XIII. r. 12 (sco 
ante, p. 6), and the dofondant does not appear, it 
is nevertheless necossary for the plaintiff to filo a 
Statement of Claim in tho offices of the Court. And 
this he may do without leave. Ordor XXX. does not 
apply, because the defendant has not appeared. If 
tho action is proceeding in a District Registry in a 
provincial town, tho plaintiff must file his pleading 
in tho Distriol Registry: in other casos, with tho olerk 
in tho Writ, Appearance, &c. Department of tho 
Gontral Office in London. An affidavit of duo sorviee 
of the writ must be filed at tho samo time. (Order 
XIII. r. 12.) But tho writ itself, and, indeed, any 
document which was properly served or delivered* 
before the time for appearance expired, noed not be 
filed. ( Renshaio v. Renshaiv, 28 W. R. 409 ; Phillips 
v. Kearney, 58 L. J. Oh, 344.) 

* Note tills distinction. A ploading is always “ dolivered.” A wnt, 
summons, or notice of motion is " served.” If the special indorsement 
on a writ he nmendod, the amonded writ is not re-seryed, but delivered. 
(Order XXYELI. r. 10.) 
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(iv.) And whoro a Stutomonl of Claim is thus filed in 
dafaulL ol appoaranoo under Ordor XIII. r. 12, the 
defendant may appear and then without any order 
dolivor a DeCcnco within ton days from tho tiling 
ol tho Slntomont ol Claim. (Ordor XXI. r. 8.) 

Except in Admiralty actions, no Reply can over bo deliverod 
without an order. (Ordor XXIII, r. 1.) 

When Pleadings will he Ordered. 

The whole object ol pleadings, as we have seen, is to bring 
the parties to a clear issue, and thus to secure that they both 
know, beforo tho action comes on lor trial, what is the real 
point to ho discussed and decided, 'll thereloxo the Master 
sees thal tho matters ip. controversy are already sufficiently 
defined, ho will not order pleadings. Thus, whore tho writ iB 
specially indorsed, and the do Cendant has filod an affidavit 
stating his dolonoo, any Xurtker pleading is probably 
unnecessary. So if the questions in dispute have alroady 
been argued on an application Cor an interim injunction. 
Again, if the ease bo one lor tho commercial list, counsel 
frequently appear before tho judge who takes oases ol that 
class; each statos orally what his oliont’s case will be; and then 
as wo havo seen {ante, p. 70), Points of Claim and Points of 
Defence are usually ordered. Whero, however, tho action is not 
’‘commercial’ 1 and is not within Order III. r. 6, the Master 
usually orders either pleadings or some particulars to be 
deliverod. In an accident case, for instance, he will order the 
plaintiff to deliver particulars of the alleged negligenco and of 
the alleged damage, the defendant to deliver particulars of con-’ 
tributory negligence, if he intonds to roly on that dofenoe. 
But in actions for the recovery of land, in actions of libel, 
dander, and malicious prosecution, and indeed in most actions 
of tort, pleadings are generally ordorod. 
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Modern Pleadings. 

No entries now are made on any parchmont roll ; the 
pleadings are written or printed on paper and interchanged 
between the parties; the solicitor of one party delivers his 
pleading to tho solicitor of the other party, or to tho party 
himself, if he does not employ a solicitor. This goos on till 
the pleadings are “closed.” The cause is then ontorod for 
trial, for which purpose two copies of tho complete pleadings 
are lodged with the officer of the Court. (Order XXXVI. r . 30 .) 
And the copy which is marked with tho stamp denoting tho fee 
paid on entry is regarded as tho record. 

Every pleading should bo marked on tho face with the dato 
of tho day on which it is dolivered, with tho letter and number 
of the writ (see p. 4), the title of the action, and tho descrip- 
tion of the pleading; a Statement of Claim should also stato 
tho date of the writ. It must bo indorsed with the namo and 
place of business of the solicitor and agont '(if any) who delivers 
it, or the namo and address of tho party delivering it, iE ho does 
not act by a solicitor. If it contains loss than ten folios ( i.e ., 
720 words) it may be cither printed or writton or partly printed 
and partly written; if it contain ton folios or more, it must bo 
printed. A folio contains sovonty-two words or figures, ovory 
figure being counted as one word. Every pleading must bo 
divided into paragraphs numbered consecutively. Dates, sums, 
and numbers should be expressed in figures, and not in words. 
It is not necessary, though it is generally desirable, that a 
pleading should be drawn or settled by counsel; where it has 
been, he must sign his name at tho end of it ; if not sottlod by 
oounsol, it must be signed by the solicitor or by tho party if he 
sues or defends in person. 

The allegations contained in every pleading must be — 

(i.) Material. 

(ii.) Certain. 
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The next two chapters aro thoroforo dovotod to Materiality 
and Certainty. No technical objection can, however, now bo 
raised to any ploading on the ground of any alleged want of 
form. (Order XIX r. 26.) But “the Court or a judgo may 
at any stage of the proceedings ordor to be struck out or 
amended any mattor in any indorsement or ploading which 
may be unnecessary or scandalous, or which may tend to 
prejudice, embarrass, or delay tho fair trial of the action.’' 
(Order XIX. r. 27.) 
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MATERIAL FACTS. 

Fundamental Rule. 

The fundamental rule of our present system of pleading 
is this: — 

Every pleading shall contain, and contain only, a 
statement in a summary form of the material facts on 
which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they 
are to he proved. (Order XIX. r. 4.) 

This rulo involves and requires four separate things: — 

(i.) Every pleading must state facts and not law. 
(ii.) It must state material facts and material facts 
only. 

(iii.) It must state facts and not the evidence by 
which they are to be proved. 

(iv. ) It must state such facts in a summary form. 
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(i.) EVERY PLEADING MUST STATE PACTS AND NOT LAW. 

Conclusions of law, or ol mixed law and fact, are no longer 
to 'be ploadod. It is for the Court to declare the law arising 
upon the facts proved before it. A plaintiff must not merely 
aver, “ T am entitled to recover 100Z. from the defendant,” or 
“ It was the defendant’s duty to do so and so.” Ho must state 
the facts which in his opinion give him that right, or impose 
on the defendant that duty; and the judge will dooide, when 
those facts are proved, what are the legal rights and duties 
of the parties respectively. So, too, a defendant must state 
clearly the facts which in his opinion afford him a defcnco to 
the plaintiff’s action. Ho must not say merely, “I do not 
owe tho money; " ho must allege facts which show he does 
not owe it; e.g., that tho goods woro never delivered, or were 
never ordered, or that they woro not equal to samplo. Ho 
may plead that, even assuming ovory fact allogod in tho State- 
ment of Claim to have happonod, tho plaintiff has no cause of 
notion against him. This is callod “an objection in point 
of law.” But if he is not prepared to admit thorn all, he must 
deal with the facts alloged by his opponent, and deal with 
each of them clearly and explicitly. If he pleads that he 
never agreed as alleged, this will be taken to mean that he 
never in fact made any such contract — not that the oontraot 
is had in law or not binding on him because he is an infant, 
or because he was induced to outer into it by fraud. All facts 
tending to show the insufficiency or illegality of any contract 
must he specially pleaded. To say, “There never was any 
oontraot,” is a different thing from saying, “ Thero was a con- 
tract, hut I oontond it is invalid.” State the facts and prove 
them, and the judgo will then decido the question of validity. 

g 2 
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Ho knows tho law, and can apply it to Iho laois oC tho case 
without its hoing statod in the pleadings. 

'This is one of tlio greatest improvements introduced by the 
Judicature Act. Each party was, before 1875, bound to stato with 
reasonable precision the points which he intondod to raiso; but 
this he genorally did by stating, not the facts whioh he meant to 
prove, but the conclusion of law which ho sought to draw from 
them. The oilier side thus learnt that the party pleading meant 
to prove some sets of facts which would sustain a given logal 
conclusion; but there might he many sets of facts which would 
sustain that legal conclusion, and which of thoso would be set up 
at the trial was not disclosed. For instance, this was a very 
common form of declaration: “The plaintiff sues tho defondant 

for £ , money payable by tho defendant to tho plaintiff for 

money recoived by the defendant to tho uso of the plaintiff.’ 1 
That might cover any one of the following casos, oud many more 
besides; and it could not be ascertained from tho plaintiff’s plead- 
ing- whioh would he his caso at the trial— 

(a) That the defendant was the plaintiff’s rent collector, and 

had received money for him as such. 

(b) That tho plaintiff was entiilod to an ofllco which tlio defen- 

dant also claimed, and under oolour of whioh tho 
defendant had received foes, which tlio plaintiff sought 
to recover from him. 

(e) That the plaintiff had paid the dofondant tho price of goods 
which he was to supply, and tho defendant had nevor 
supplied them. 

(d) That the plaintiff had paid a sum of money to tho dofondanl 
by mistake, having taken him for another person of 
similar name or appearance. 

Then, again, there were often several alternative legal conclu- 
sions which could be drawn from the facts, any one of which 
■would serve tho plaintiff’s turn; and therefore several “counts” 
were pleaded in the same declaration, giving various legal aspects 
of tho same transaction, though the evidence given in support of 
each at the trial would he identioal, 

So, too, with the defence. In an action for goods sold and 
delivered, the defendant was allowed to plead “ the general issue,” 
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as it was oallod, that ho “ ucvor was indebted as alleged.” This is 
a conclusion of law, and at tho trial it was opon to him to give in 
evidence ,undor this plea any one or more of several totally different 
defences, of which tho following' may servo as instauoos: — 

(i.) That ho never ordered tho goods. 

(ii.) That they were nevor delivered to him. 

(iii.) That they were not of tho quality ordored. 

(iv.) That they were sold on a credit which had not expired at 
tho time that the action was commenced. 

(v.) That there was no memorandum of tho contract in Avriting 
sufficient to satisfy tho Statute of Frauds. 

But die defendant might not, under this pica, set up the Statute 
of Limitations, nor alloge paymont or a set-off, boeause each of 
theso defences implies that tlio defendant was once indebted to 
tho plaintiff as allogcd. Ho might deny that any express contract 
of salo Avas evor made: he might deny all or any of the matters 
of fact from Avliich such a contract would by law be implied; but 
ho could not undor the ploa of “ never indebted ” insist that the 
contraot, though mado in fact, avos void in law. In short, common 
law plead mgs, Avhoro these conclusions of law oarno in, Avero more 
like algobraical symbols ihau allegations of faet. Tho plaintiff 
pleaded oc, and Lhe defendant ansAvered g; no one knew for cortain 
Avhat x and >J moaul, but tho ini! ia tod knew that thoy could 
only moan a or 6 or c or d, and that thoy could not moan 
l or m or n. Noav all suoh ambiguous formulte are abolished, and 
the actual facts on Avlxioh either party rolies must be staled as 
briefly as possible in his pleading. 

I Illustrations , 

It is unnecessary to state in a pleading the principles of the common 
lav , or to set forth the oontonts of a publio statute. 

See JJoi/cc v. Whitaker, 1 Doug. 97. 

Partridge v. Strange, Plowd. 84. 

It is bad pleading to allego merely that a right or a duty or a liability 
■exists ; the facts must be sot out which give riso to such right or oroato 
such duty or liability. Hence, where tho facts stated in the pleading 
disclose no cause of action, tho pleading will be hold bad in spite of any 
allegation to tbo offect that the act was "unlawful,” or “wrongful,” 
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or “improper,” or “ douo without nay justification therefor or right 
so to do." 

Gautret v. j Egrrtau, L. E. 2 0. 1’. 371 ; 10 Tj. T. 17. 

Buy v. Brownrigg, 10 Oh. D. 201, 302; 48 L. J. Oh. 173. 

West Band Central Gold Mining Co. v. Rex, (1905) 1 1C. H. 301, 400. 

It is not sufficient lor a plaintiff to say, “under and hy -virtue ol a 
certain deed I am entitled,” &o., lor that is an inforenco ol law. Tho 
limitations of tho deed, and all othor facts upon which he proposes to 
rely as showing that he is so entitled, must ho stated. 

Riddell v. Earl of fttrutlmore, 3 Timos L. E. 329. 

A plaintiff may no longer allege that "the defendant has received 

£ to the use of the plaintiff,” he must state the facts which make 

such receipt by the defendant a receipt to the use of the plaintiff. 

See Order XXI. r. 3, infra. 

A Statement of Claim alloged that the deceased, “ two days before his 
death, made a good and valid donatio mortis caned to the plaintiff of the 
whole of hiB moneys standing on deposit tu his account at the Ellesmere 
Savings Bank,” hut did not stnto what the docuased in fnct did. It was 
struck out on the ground that tho facts which tho plaintiff alloged to 
amount to a valid donatio mortis camel should have boon sol out in the 
Statement of Claim. 

In re Barton, Townsend v. Barton, 30 W. R. 287 ; 45 L. T. loo. 

In an action to recover damages causod to the plaintiff’s rovorsion in a 
dwelling-house hy interference with an ensoment, it is not sufficient to- 
allege in the Hlatoment of Claim that the plaintiff is ontitlod to such 
easement; the plaintiff must show how he is so entitled, whether hy 
grant, or prescription, or othorwise, and must set out the facts upon 
which ho relies us entitling him to such easomout. 

Farrell v. Coogan, 12 L, E. Ir. 14. 

In an action for damages for wrongfully diverting the wator from the 
plaintiff’s mill, before the Judicature Aot, the defendant pleaded Not 
guilty ; and the question arose, whether this plea put in issue merely the 
fact of tho diversion of the water, or whether it also denied the plaintiff’s 
right to the use of tho stream as claimed. It was argued for the defendant 
that tho word “wrongfully,” as used in the declaration, was part of tho 
substantive charge, and that the plea of Not guilty therefore had the effect 
of denying the wrong so allegod ; and that it was therefore open to tho 
defendant to show that the plaiutiff had no suoh right to the stream as he 
claimed, for then the act of diversion could bo no “ wrong ” to him. But 
the Court decided, after conference with the other judges, that in oases 
like this the word “ wrongfully ” did not bring the title into issue, under 
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a plea of Not guilty; and that, in ibo instance boforo them, the ploa 
conseqnontly deniod nothing but tho fact of divorsion. 

Franhim v. Lard Falmouth, 2 A. & E. 452. 

Lush v. Russell, 3 Ex. 203 ; 19 It. J. Ex. 214. 

If it be stated in a ploading that an officer of a corporate body was 
removed for misoondnct by the corporato body at large, it is unnecessary 
to aver that such corporato body bad power thus to remove him ; beoauBe 
that is a power by law incidental to them, unless given by some charter, 
by-law, or other authority to a select part only of tho corporation. 

The King v. Lyme Regis, 1 Doug. 148. 

In actions for a debt or liquidated demand in money, suoh as those 
comprised in Order III. r. 6, a mere denial of the debt is inadmissible. 

Order XXI. r. 1. 

In actions upon bills of oxchange, promissory notes, or ohoquos, a 
defenco in donial must dony some matter of faot, e.g., the drawing, 
mating, indorsing, accepting, presenting, or notice of dishonour of the 
bill or note. 

Order XXI. r. 2. 

In actions comprised in Order III. r. 6 , classos (a) and (b) (see ante, 
p. 42), a defenco in denial must deny one or moro of tho matters of fact 
from which the liability of the defendant iB alleged to arise; e.g., in 
actions for goods bargained and sold or sold and delivered, the defenco 
must deny the ordor or contract, and delivery, or tho amount claimed; in 
on action for monoy had and rocoivod, it must deny tho receipt of the 
money, or the existence of those facts whioh are alloged to mate suoh 
receipt by the defendant a roooipt to tho uso of tho plaintiff. 

Order XXI. r. 3. 

In an action of libel or slander, a defendant may not plead merely that 
“ he published the words on a privileged occasion.” He must set out the 
facts and circumstances on which ho relies as creating the privilege, and 
then the judge will decide on the facts proved at the trial whether the 
occasion was or was not privileged. 

Simmonds v. Dunne, Ir. B. o 0. L. 358. 

Elhington v. London Association for the Protection of Tmde (1911), 
27 Times L. R. 329. 

In an action on an award, if tho defendant pleads that the arbitrator 
never made any suoh award as alleged, this plea will now bo taken to 
mean that no award was evor made in fact ; and it will not be open to 
the defendant to contend that, though tho arbitrator had in fact made an 
award, it was bad in law booause it included matters not within the 
submission. An award is valid till it is set aside. 

See Bathe v. Billinghim, (1894) 1 Q. B. 107 ; 89 L. T. 648. 
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"Wien a contract, promiso, or agroomont is allogod in any pleading, a 
"bare denial of tlio samo by tho opposito party will bo construed only as a 
denial in fact of tbe oxpioss contract, promiso, or agreement alleged, or 
of the matters of fact from winch the same may bo implied by law, and 
not as a donial of tho logality or sufficionoy in law of such contract, 
promise, or agrooment whether with reference to the Statute of Frauds 
or otherwise . 

Order XIX. r. 20. 

Jlu/waUon v. JTd.it, (1907) 1 Oh. <537 ; (1008) 1 Oh. 1. 

Whenever the samo legal result can be attained in Boveral 
different ways it is not sufficient to aver merely that that 
rosnlt has been arrived at, hut the faots must be stated 
showing how and by what moans it was attained. 

Illustration e. 

Where A. claims that an estate formerly hold by B. is now vested 
in himself, ho must state in his pleading the date and naturo of the 
conveyance or other transfer from B. to A., whether it was by deed or 
by will, &c. 

Com. Dig. Pleader (E. 28), (E. 2d). 

Plaintiff alleged that he had a right of way. It was hold that ho 
was hound to say in his Statement of Claim whotlior ho claimed it by 
proscription or by grant. But a lost grant may bo ploadod without 
stating its date or parties. 

Harris y. Jenkins, 22 Ch. D. 481 ; 52 L. J. Oh. 437. 

Spedcliny v. Fitzpatrick, 88 Ch. D. 410; 38 L. I. Oh. 139; 37 
W. B. 20; 59 L. T. 492. 

Fled ye v. Pomfret, 74 L. J. Oh. 357 ; 92 L. T. 560. 

Fulmer v. Ouarlayni, (1906) 2 Oh. 494 ; 93 L. T, 268. 

It is not enough for a plaiutiff to leply to a plea of tho Statute of 
Limitations that "that statute does not apply,” or that “the case has 
hoen taken out of the statute.” "The 3 & 4 Will. IT. c. 42, provides 
three modes by which a specialty dobt may bo taken out of tho operation 
of that statute ; and it is a prejudice to a defendant to be compelled to 
come prepared to moot three different matters, when perhaps the plaintiff 
intends to rely on one only.” 

Per Parke, B., in Forsyth v. Bristowe, 8 Ex. at p. 860. 

It is not sufficient to plead "the said bill of sale is void and of no effeot 
in law.” Facts must bo stated shewing its invalidity, e.g., that it has not 
been registered, or is not in the form givon in tho schedule to the Bills of 
Sale Act. 
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Action on tv bond, tho condition of which, wns that tho defendant would 
on a certain day show n suffioiont discharge of an annuity. The defendant 
pleaded that on that day ho did offer to show a sufficient discharge. This 
was hold insufficient ; “ for his plea ought to haye allogod what manner of 
discharge he offered to show, viz., a release or other matter of discharge, 
upon which tho Court might judge if it was sufficient or not; for the 
oountry shall not inquire of it, but it ought to be adjudged by the 
Court, whioh the judges cannot do, if the apeoial matter he not showed 
to thorn.” 

Lord Lisle’ a Case, cited 9 Rep. 2oa. 

It is not sufficient in an action upon a contract for the defendant to 
plead that “the contract is rescinded.” This may moan that the parties 
met, and in express terms agroed to put an ond to tho contract ; or it may 
mean that such an intention is to he collected from a long correapondonco 
or a whole series of transactions ; or it may moan that tho plaintiff himself 
has broken the contract in such a way as to amount to actual repudiation. 
The defendant must show in what maimer Rnd by what means he contonds 
that it was resoindod. 

If a man claims to be a peer, he must Rtale whether ho is a peer by 
writ, or by patent, or by descent, or by prescription. For if he “ claims 
to be a peer by writ ho is not a poor until ho has taken his soat. ... If 
by patent the title is completo as soon as the patent ia soaled.” 

Per Bayloy, J., in The King v. Cooke, 2 B. & C. at p. 874, 

“Where a party claims by inheritance, ho must do moru than merely 
state “ 1 tun tho heir-at-law.” Ho must Bhow how ho is heir, viz., ns son 
or otherwise ; and if he does not claim by immediate doscont ho must 
show the pedigree. For oxamplo, if ho claims as nophew, ho must show 
how ho ia noph.ow, whether brother's son or sistor’s son, and account for 
all who would he nearer in blood. 

Dnnwluy v. Hughes, 3 Bos. & Pul. 433. 

And aoo Poe v. Lord, 2 Bla. Rep. 1099, and the cases there cited. 

Palmer v. Palmer, (1892) 1 Q. B. 319 ; 61 L. J. Q. B. 236; over- 
ruling Evelyn v. Evelyn, 28 W. R. 531 ; 42 L. T. 248. 

And see Form, No. 2, of S. 0., App. 0., sect. vii. 
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(ii.) EVERY PLEADING MUST STATE MATERIAL FACTS ONLY. 

What facts are material? 

Every fact is material which is essential to the plaintiff’s 
oause of action or to the defondant’s defence — which each 
must prove or fail. 

Facts which are not necessary to establish either a oause 
of action or the defence to it are not, speaking generally, 
“material” within the meaning of Order XIX. r. 4, and 
should, therefore, he omitted from the pleading.* “All 
statements which need not be proved shall be omitted.” 
(Common Law Procedure Act, 1852, s. 49.) 

It is obvious, thon, that the question whether a particular 
fact is or is not material, depends mainly on the special 
circumstanoes of the particular case. It iB a question whioh 
it is not always easy to answer, and yet it is a very important 
one: the result of the case often depends on the ruling of tho 
judge at the trial that it is or is not noosssary that p, particular 
fact should be proved. Sometimos it is material to allogo and 
prove that tho defendant was aware of a oortain fact; at other 
times it is sufficient to aver that he did somo act, without 
inquiring into the state of his mind. In some oases the 
defendant’s intention is material: in a few oases his motives. 
Tho pleader must apply his knowledge of the law, or, better 
still, his common-sense, to the facts stated in his instructions, 
and decide for himself whioh he must plead and whioh ha 
may safely omit. Precedents may afford him some assistanoej 
and so will books like Rosooe’s Nisi Prius. But in the end 1 
he must rely on his own judgment. No general rule can be 
laid down. 


See post, p. 103. 
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If after consideration you. arc still in doubt whether a particular 
fact is or is not material, the safer course is to plead it, if you think 
you can prove it. For if you omit to pload it, and it is hold to bo 
material, you cannot strictly give any avidonoe of that fact at 
tho trial, unless tho learned judge will give ieavo to amond, 
which will only bo allowed upon terms, such as payment of 
costs, &c. (Sco Byrd v. Nunn, 5 Ch. D. 781; 7 Oh. D. 284; and 
Brook v. Brook, 12 P. D. 19; 56 L. J. P. 108.) 

Illustrations. 

It is sufficient if a pleading “ states such faots, as would, if proved or 
admitted, establish the plaintiff’s case.” Per Dr. Lushington in 

The West of England, L. E. 1 A. & E. 308 ; 36 L. J. Adm. 4. 

Here is a Statement of Claim in whioh the most material allegation of 
all has been omittod : — 

" The defendant instructed and employed tho plaintiff to do oertain 
work (specifying it). The plaintiff’s charges for such work amounted to 

I , whioh sum the defendant promised to pay, but has not paid, to 

the plaintiff.” 

Tho consideration for any contract not under seal is always material, 
and should be correctly sot out in the Statement of Claim, except in 
the case of negotiable instruments, whero the consideration is presumed 
(post, p. 98). If the contract be under seal, the consideration iB immaterial. 

In an action against a bailee, it is always material to know whothor he 
was to be paid for his services ; as this affects tho dogroe of diligence 
whioh tho law expects from him. But the amount of his remuneration 
is not material ; it is sufficient to aver that he was to carry or warehouse 
the goods “for reward.” 

As a rule, tho precise wording of a document is not material, and it is 
sufficient to state briefly its effect. 

Order XIX. r. 21. 

In an action for the recovery of land, the plaintiff is not hound to set 
out in his Statement of Claim the precise words of tho will under whioh 
he claims, even though a question has arisen as to the true construction 
of those words. It is enough for him to state briefly what ho alleges to 
he the effect of such words. 

DarbysMre v. Leigh, (1896) 1 Q. B. 554 ; 65 L. J. Q. B. 360. 

But in aa notion of libel or slandei the precise words complained of are 
material, and they must be set out verbatim, in tho Statement of Claim. 

Ilarris v. Warn, 4 C. P. D. 125 ; 48 L. J. C. P. 310. 

So, the precise wording of a covenant may be material if it bo in an 
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unusual form ; for ;i ohango of phrase may altor tho logal offoot of the 
danse. 

I/orsrfall v. Teatar, 7 Taunt. 385 ; 1 Mooro, 89. 

Whore eitlior party relios on any custom of the country or of tlio trailu 
as enlarging or restricting the rights given him by the ordinary law of 
tho land or by a written contract, such custom, must bo specially ploadod 
with all necessary detail. See the replication in 

Wiytjleswarih y. DaJlhoit, 1 Smith’s L. 0. (11th ed.) 515. 

VVhore tho parties expressly agree to limit tho liability ordinarily 
imposed on oithor of them in contracts of the particular class, suoli 
limitation is material and should be alleged by the party who first 
purports to set out the true contract. 

Sharland v. Leif child, 4 0. 13. 529 ; 16 L. J. 0. P. 217. 

Heath r. Durant, 12 M. & W. 438 ; 13 L. J. Ex. 95. 

Notice. 

In an action on a bill of exchange against an indorsor, the holder must 
allago notice of dishonour ; in an action against tho acceptor ho noed not. 
Bills of Exohange Act, 1882, s. 48. 

In an action by a creditor against a surety, thoro is no noed to allogu 
that the creditor gave tho surety notice that tho principal debtor had 
not paid. 

If A.’s dog bites a human being the plaintiff must prove that A. know 
that hia dog was of a fierce and savago disposition, cither generally or 
under the special circumstances. Tho best proof of this will bo that A. 
know that his dog had on some previous occasion bitton or attomptod to 
bite a human being. Mere proof that it had, to A.’s knowlodgo, bitten 
some animal will not suffico. 

Thomas v. Morgan, 2 Cr. M. & K. 496; 4 Dowl. 223. 

Uslorne v. Ghocqueel, (1890) 2 Q,. B. 109 ; 65 L. J. Q. B. 534. 
Darnea v. Lucille, Ltd. (1907), 96 L. T. 680. 

But if A.’s dog bites caitlo, horses, mules, assos, sheep, goats or swine, 
the owner of the injured animal can recover damages without proof of 
any such knowledge on the part of A. 

6 Edw. YII. o. 32, s. 1. 

Where tho defendant relies on his insanity as a defonce to an action of 
contract, ho must not only plead that he was insane at the date of the 
contract, but also that the plaintiff knew that he was then insane. 

Reavan v. M' Donnell, 10 Ex. 184 ; 23 L. J. Ex. 326. 

Imperial Loan Co. v. Stone, (1892) 1 Q. B. 599, 601 ; 66 L. T. 556. 
Action on a bond, the condition of which was that the defendants would 
keep the plaintiffs harmless and indemnified from all suits, &c. of one 
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Thomas Cook. Tlio defendants ploadotl that thoy had kopt tho plaintiffs 
harmloss, &e. Tho plaintiffs ropliod that Cook suotl thorn and rooovered 
damages which thoy wore compelled to pay, and so tho defendants had 
not kopt them harmloss, &c. The defendants rejoinod that they had not 
any notioo of tho action or tho recovery of damagos, &o. Tho Court hold 
that the rejoin dor was bad, as the plaintiffs wero not bound to givo the 
defendants notioo of Cook’s action against them. 

Cutler v. Southern , 1 Wins. Snund. 116. 


Intention and Motive. 

Whenever an injunction iB applied for, it is material to allege that the 
defendant threatens and intends to repeat tho illegal aot oomplained of ; 
unless such an intention can be readily inferred from the nature of tho 
case and the facts already ploaded. 

Stannurd v. Vestry of St. Giles, 20 Ch. D. p. 195; 46 L. T. 243. 

Where words of praise aro spoken ironically, so as to convey a defama- 
tory moaning, it must be averred that they were bo intended and 
understood ; else the Statement of Claim will disolose no cause of action. 

In an action brought on a fraudulent prospectus, it is unnecessary for 
the plaintiff to Btate the motives which induced the defondants to issue it, 
or whioh lod to the scheme of which it was a part; it is sufficient to stato 
generally that the statements contained in tho prospoctus wero false to 
the knowledge of the defendants. 

Herring v. Bischo/fsheim, (1876) W. N. 77. 

"Sot whoro collusion is alleged between A. and B,, the fact that A. 
know the improper motives which actuated B. is material, and for this 
purpose those improper motives must bo stated. 

British Medical, (fee. Life Associutiunv. Britannia Fire Association, 
59 L. T. 888. 

Where it is alleged that the defendant has obstructed a publio right of 
way, it is immaterial to allege that A. B. induced the defendant to do so 
“for his own private interest,” 4c. The plaintiff should plead merely 
that the defendant has obstructed the right of way : it does not matter 
why he did it. 

Murray v. Epsom Local Board , (1897) 1 Ch. 35 ; 75 L. T. 579. 

Provincial Bank of Ireland v. Brocklelank, 26 L. B. Ir. 572. 

i 

Whero defamatory words are published on an occasion whioh is not 
privileged, it is not necessary to aver that they were published maliciously. 
But if the ocoasion be privileged, then malice becomes material. i 

Anon., Stylo, 392. ■ 

Belt v. Lames, 51 L. J. Q. B. 359. 
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Each party must state his whole oaso. He must plead all 
facts on whioh he intends to rely, otherwise he cannot strictly 
give any evidenoe of thorn at the trial. “ Tho plaintiff is not 
entitled to relief except in regard to that whioh is alleged in 
the pleadings and proved -at the trial.” (Per Warrington, J., 
in In re Wrightson, (1908) 1 Oh. at p. 799.) Tho Statement 
of Claim must disclose a good oause of aotion: the defendant 
must show a good defence thereto. Omit no averment which 
is essential to success. Do not plead half a defence and leave 
the rest to be inferred. 


Illustrations. 

By a lease dated March 2nd, 1889, the plaintiff demised a house to A. 
for the term of twenty-one years at the yearly rental of 120Z., payable 
quarterly. A. is dead ; the defendant is living in the house ; three 
quarters’ rent is in arrear, for whioh the plaintiff has issued a writ. 
A Statement of Claim whioh disclosed those faots and nothing more 
would he bad; the plaintiff must show that defendant is assignee of 
the loase and liable on the covenant to pay the rent theroby roservod ; 
ho may ho merely a sub-lessee who has regularly paid his rent to A.’s 
executors. 

Warden of Sir Roger Oholmeley’s School v. Sewell and others, 
(1893) 2 a B. 254 ; 41 W. E. 637 ; 09 L. T. 118. 

If a commoner sue for a nuisance to tho common ( e.g . whoro tho defen- 
dant has dug a pit in the common), ho must aver that his oujoyinont of 
his right of common has thereby been appreciably impaired (per quod 
convmunium auam in tarn amplo moda habere non potuii ) ; as otherwise ho 
has no cause of action. 

Per Lord Holt, 0, J., hi Ashby v. White, 1 Sm. L, 0. (11th od.) at 

p. 262. 

Mary's Case, 9 Bop. 113 ; Co. Litt. 56 a. 

And see Rose v. Groves, 5 M. & Gr. 613; 12 L. J. 0. P. 251, 

Dobson v. Blackmoi'e, 9 Q,. B. 991 ; 16 L. J. Q. B. 233. 

In an action of slander, if the words are actionable only by reason of 
their being spoken of the plaintiff in the way of his office, profession, or 
trade, the Statement of Claim must contain an averment that the plaintiff 
actually held the office or carried on tho profession or trade at the time 
when the words were spoken. And there should also he an averment 
that the words wore spoken of tho plaintiff with rolerenoe to such office, 
profession, or trade. 

Gallwey v. Marshall, 9 Ex. 300 ; 23 L. J. Ex. 78 ;. 2 0. L. E. 399, 
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In an action against a oarrior for tho Iobb o£ a pared, the defendant 
cannot sot up at tho trial that the pared wch abovo 102. in valuo, and 
that no notice of its valuo was given at the tirno of its being delivered, 
asrequirod by 11 Geo. IV. & 1 Will. IV. c. 68, unless this dofencohns 
beon specially pleaded. It is not sufficient meroly to dony tho oontinct 
alleged by the plaintiff. 

Synia v. Chaplin , 5 A. & E. 634; 1 N. & P. 129. 

Action of replevin for 'wrongfully seizing cattle. The defendant 
avowed taking them in the close in question for rent in arrear. The 
plaintiff pleadod in bar to this avowry that the cattle were not levant and 
couohant on the close in question. Thib was held a bad plea. For it is 
a general rule of law that all things upon the premisos are distrainahle 
for rent in arrear, and the lovanoy and oouohanoy of the cattle is imma- 
terial, unless under special circumstances suoh ns did not appear hy the 
plea in bar to have existed in this oaso. 

Jones v. Powell, 5 B. & 0. 647 ; 8 D. & B. 416. 

See also Hall y. Tapper, 3 B. & Ad. 653. 

In an action brought hy a commoner against a strangor for putting his 
cattle on tho common, per quod communiam in tam ampin modo habere non 
poiuit, the defendant ploaded a. licence from tho lord to put his cattle 
there, but he did not aver that there was sufficient common loft for the 
commoners ; this was held to ho no good i)lea, for the lord had no right 
to give a stranger suoh licenco unless thore was enough oommon left for 
the oommoners. It was urged that it was rather for the plaintiff to reply 
that there was not onough common loft ; hut the Court held that the 
defendant was hound to plead all such facts as wore necossary to make 
good the defonce he had pleadod. 

Smith v. Fever ell, 2 Mod. 6 ; 1 Freem. 190. 

Oreenhow y. Ilsley, Willes, 619. 

" Regularly whensoever a man doth anything by force of a warrant or 
authority, ho must plead it.” 

• Co. Litt. 283a; ibid . 303b; 1 Wms. Saund. 298, n. (1). 

Sometimes the whole point of the action turns on one minute 
allegation. Thus: — 

In an action of trespass for assault and battory, tho defendant pleadod 
that a judgment was recovered and execution issued thereupon against a 
third person, and that the plaintiff, to rescue that person’s goods from 
the exeoution, assaultod the bailiffs, and that in aid of the bailiffs and 
by their command the defendant molliter manus imposuit upon the plain- 
tiff, to prevent his rescue of the goods. It was held that it was unneces- 
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aary to aver any command of fclio bailiffs, for oven without tlioir command, 
tlio dafendant might lawfully interfere to prevent a rosauo, wbiob is a 
breach of the poaco. 

Bridgwater v. Bythway , 3 Lov. 113. 

It is otherwise if not done to provont a rescue ; for in a case where the 
defondant justifies moroly ns assistant to and by command of, a person 
executing legal process, the command is material, and must be alleged, 
as without it the defendant would bo a more volimtoer, meddling in other 
peoplo’a business. 

Britton v. Cole, 1 Ld. Kaym. 30.1 ; 1 Salk. 409 ; Garth. 443. 


Do not leap before you come to the Stile. 

But tho ploador should never allege any fact which is not 
material at the present state of the action, even though ho may 
reasonably suppose that it may become material hereafter. It 
is suffinient that each pleading in turn should contain in itself a 
good primd facie case, without reference to possible objections 
not yet urged. It is not necessary to anticipate tho answer of 
the adversary; to do so, according to Hale, C. J., is “like leap- 
ing beforo ono comes to tho stile.” (Sir Ralph Bovei/s Case, 
Vont. 217.) 

“ It is no part of a Statement of Claim to anticipate tho 
Defenoo, and to state what tho plaintiff would have to say in 
answer to it. That would be a return to tho old iuconvonient 
system of pleading in Chancery, whioh ought cortaiuly not to 
be encouraged, when the plaintiff use'd to allogo in his bill 
imaginary defences of the defendant, and ruako charges in roply 
to thorn.” ( Per James, L. J., in Rail v. Eve, 4 Ch. D. at 
p. 345.) So, too, it is quite unnecessary for the defendant to 
excuse himself from matters of which he is not yet accused, oy 
to plead to causos of action which do not appear in the State- 
ment of Claim. (Rassamv. Budge, (1893) 1 Q. B. 571.) 


Illuitratiom. 

In an action of debt, it is “ premature ” for tho plaintiff to allege in bis 
Statement of Claim facts whioh. will, ho hopes, tako the onso out of tho 
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Statutes of Limitations. If ho doos, “ the defendant neod not answer” 
them. 

Hollis v. Palmer , 2 Bing. N. 0. at p. 718. 

In an action of aooount, it is suffloiont for tho plaintiff in tho first 
instance to allege facts which show that the defendant is prim'1 facie 
liable to account to tho plaintiff for oertain moneys. If tho dofendanl in 
his Defence sets up that all accounts up to a certain date were settled' 
between them (see post, p. 231), it will then be for the plaintiff to state 
in his Reply tho facts which may entitle him to have such settled account 
re-opened. Such facts would be immaterial in the original Statement 
of Claim. 

In ploading a deviso of land it is enough to state that A. was seised of 
tho land in fee, and devised it by his last will in writing, without alleging 
that A. was then of full age. "For if ho were under twenty-one when he 
made his will, it is for the other party to show this ; it need not bo denied 
by anticipation. 

Stowell v. Lord Zouch, Plowd. 376. 

So in claiming a debt duo under a bond, it is unnecessary to alloge that 
the defendant was of full ago when ho executed the bond. 

Wals in [/hum's Case, Plowd. 504. 

Sir Ralph Bovey's Case, Vent. 217. 

It is bad ploading in a Statement of Claim for trespass and conversion 
of goods to continue thus : — '* Tho dofeudant committed tho alleged tres- 
pass and seined and carried away tho said goods under colour of a pretonded 
bill of sale alleged to havo been given him by the plaintiff, whereby, &o. 
But the said bill of sale, if any, has never boon registered, and is also 
void in law because it is not in conformity with the form in the sohedulo 
to the Bills of Sale Act,” &c, This iB leaping before you como to the 
stile. Leave the defendant to set up his bill of sale, if he thinks he can 
make anything of it ; and plead its invalidity in your Reply. Ho may 
have some other perfectly good defence, and never plead the bill of sale 
at all. 

In an action for a libel, it would bo bad pleading for the plaintiff to 
say in his Statement of Claim, “ Tho defendant will contend that tho said 
words are part of a fair and aoourate report of a judicial proceeding; 
but such report was neither fair nor accurate.” How do you know what 
the defendant will contend ? Do not suggest dofoncos to your opponent. 
Thore is no neoessity for the plaintiff to mention the, judicial proceeding 
or to state that the words form part of any report. 

A charterparty oontained a covenant ‘ ‘ that no claim should be admitted 
or allowance mado for short tonnage, unless such short tonnago were 
found and made to appear on the ship’s arrival, on a survey to be taken by 

O.P. II 
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lour shipwrights to be indifferently chosen by both parties.” In an action 
brought on this oliartorparty to reooyor for short tonnago, tho plaintiff 
had a verdict ; and tho defendants movod in arrost of judgment that it 
had not been ayerrod in tho declaration that a survey was taken, and 
short tonnago mado to appear. But the Court held that if such suiwey 
had not been taken, this was mattor of defence whioh ought to have boon 
shown by tho defondants, and refused to arrest tho judgment. 

Eotharn v. East India Co., 1 T. R. 038; 1 Dougl. 272. 

In an action brought against the defendant, as executrix of J. S., on u, 
bond given by J. S., in his lifetime, she pleaded in abatement that J. S. 
died intestate, and that administration was granted to her, On demurrer, 
it was objected that the plea was insufficient ; that it should havo gone 
on to aver that sho nevor meddled with the estate before administration 
■was granted, because, if she so meddled, she thereby became at once an 
executrix de son tort, and as such would be properly sued as executrix, 
notwithstanding the subsequent grant of letters of administration. But 
the Court hold the ploa good in that respeot. And Holt, 0. J,, said, “It 
is enough for her to show that the plaintiff’s writ ought to abate ; whioh 
she has done in showing that she is chargeable only by another name. 
Ikon, as to the traverse, that ako did not administer as executrix before 
the letters of administration woro grantod, it would bo to traverse what 
is not alleged in the plaintiff's declaration ; which would ho against a rule 
of law, that a man shall never travorso that whioh the plaintiff has not 
alleged in his declaration.” 

Towers v. Cools, 1 Ld. Rayin, 63 ; 1 Salk. 298. 

“Neither party need, in any pleading, allege any matter oi 
fact whioh the law presumes in his favour, or as to which the 
hurdon of proof lies on the other side.” (Order XIX. r. 25 .) 

Illustrations. 

A plaintiff need not, in his pleading, set out tho consideration for which 
a bill of exchange was given him, when he sues only on tho bill. Tt will 
he for the defendant to plead no consideration. It is otherwise when the 
plaintiff sues on the consideration as a substantive ground of claim; 
then, of course, he must allege it specifically. 

Order XIX. r. 23. 

In an action for goods sold and delivered, it is unnecessary, in addition 
to tho allegation that tho plaintiff sold and delivered them to the defen- 
dant, to state that they woro goods of tho plaintiff; for a buyer who has 
accepted and enjoyed the gflods oannot dispute the titlo of the sellor. 

Buller, N. P, 139. 
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In a claim for money lent, it is utmeaesaary to avoir that tko money 
was lent by tbo plaintiff to the dofendoat at his request j for no man lends 
money unasked. 

Victors v. Davies, 12 M. & W. 758; 13 L. J. Ex. 241. 

Where the plaintiff is or was in possession of any land or ohattol, it is 
sufficient against a wrongdoer to aver possession only, and the plaintiff 
need not set out his title. Omnia preesumuntur contra spoliatorem. 

Armory v. Delamirie, 1 Sm. L. 0. (11th ed.) 356. 

Whonover the rule of law applicable to the case has an 
exception to it (as it generally has), all facts are material 
which tond to take the case nut of the rule and bring it within 
tho oxcoption. And so arc all facts which tond to take tho 
ease out of the exception and keop it within tho rule. 

Whenever thoro is a oonfliot between law and equity on any 
relevant point, all facts arc matorial which lend either to raiso 
or oust the equity. 

Whenever the right olaimod or tho dofonco raised is tho 
croaluro of statute, being unknown to tho common law, ovory 
fact must be alleged necessary to bring tho caso within tho 
atatuto. 

When the right claimed or tho defence raised existed at 
common law, but the oommon law applicable to the ease has 
been materially alterod in its substance by statute, all facts 
are material which tend to take tho case out of tho rule at 
common law and bring it within tho statute. And so are all 
facts which tend to show that tho statute does not apply to 
the particular caso. 

But where the right claimod or the defence raised existed at 
common law, and the subsequent statuto has not affected its 
validity, but morely introduced regulations as to the mode of 
its oxistonoo or performance, tho statute does not alfect tho 
form of pleading. It is sufficient to allege whatever was 
sufficient before tho statute. (Sco 1 Wms. Saund. 211, n. (2), 
276, n. (2); Birch v. Bellamy, 12 Mod. 540; Cholic v. Bel- 
li 2 
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show, 6 Bing. 529; Prestney v. Mayor and Corporation of 
Colchester, 21 Ch. D. 111.) 


Illustrations. 

At common, law the assignee ol a debt could not sue at all ; in. equity 
he could sue if ho made the assignoi' a paity. Now by tho Judicature 
Aot, 1873, s. 23, sub-s. 6, ho can sue nlono if the debt be absolutely 
assigned to him. by writing under the hand of tho assignor, and oxprosB 
notice in writing of such assignment has been givon to the debtor. 
The Statement of Claim of such an assignee suing alone must exprosaly 
allege — 

(a) an absolute assignment 

(b) in writing; and 

(o) notice of such assignmont 

(d) givon in writing to the debtor. 

For without those averments the case is not brought within the statute 
and the plaintiff has no right to bring tho action. 

Seear v. Lawson, 16 Oh. D. 121 ; 50 L. J. Oh. 130 ; 29 W. E. 109 ; 

43 L. T. 716. 

Satcliwcll v. Clarice, 66 L. T. 641 ; 8 Times L. E. 092. 

Hughes v. Pump House Hotel Co. (No. 1), (1902) 2 K. B. 190. 

By sect. 14 of the Conveyanoing Act, 1881, a landlord cannot ojoot a 
tenant for breach of covenant to repair without serving on him, a reason- 
able timo bofore the writ is issued, a notico in writing specifying the 
repairs that ore ncodod and other mattorB. Need a landlord suing for 
rocovery of possession allege in his Statement of Claim that ho did give 
such a notice a reasonable timo boforo action ? No : for ho has a porfoetly 
good right of entry without it ; the statuto moroly rogulatos his oxeraao 
of that right ; in other words, it imposes a fresh condition precedent to 
his right of action. Nis due performance of tho requirements of the 
Btatute will therefore be presumed until tho defendant ploads that he 
never was served with any suoh notice. For the form of that plea, see 

Bullen & Leake (oth ed.), p. 764. 

A plaintiff need not show in his Statement of Claim that the Statute of 
Frauds has been complied with, It is for the defendant to pload that it 
has not ; and it will then ho for tho plaintiff to prove that it has. 

Catling v. King, o Oh. I). G0O ; 46 L. J. Oh. 384 ; 23 W. E. 550 ; 

36 L. T. 520. 

Dawkins v. Lord Penrhjn, 4 App. Oas. 31, 58 ; 48 L. J. Oh. 304 ; 

27 W. E. 173 ; 39 L. T. 583. 

Young v. Austen, L. E. 4 0. P. 553 ; 38 L. J. 0. P. 233 ; 18 W. B. 

63 ; 21 L. T. 327. 
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In an action brought against a husband and wits, married since the 
passing of tho Marriod Women’s Property Act, 1874., lor tho recovery of 
a dobt which tho wife oontractod before the marriage, it is not necessary 
for the plaintiff to allege in his Statement of Claim that the husband has 
rooeived any proporty with or through his wifo. At common law the 
husband is liable for such a debt. It, is for Mm, therefore, to plead the 
statutory restriction of his liability. 

Matthews v. Whittle , 13 Oh. D. 811 ; 49 L. J. Oh. 359 ; 28 W. R. 

822 ; 43 L. T. 114. 

Conditions Precedent. 

Neithor party need allege the performance of any condition 
precedent. The party who desiros to oontest tho performance 
or occurrence of any condition precedent must raise tho point 
specifically in his ploading. “Subject therolo, an avormonl 
of tho performance or occurrence of all conditions procedonl 
necessary for tho ease of tho plaintiff or defendant shall be 
implied in his pleading.” (Order XIX. r. 14.) 

Note tho wording of this rule. It doos not say suoh an averment 
is immaterial; only that it shah bo implied. There is a reason for 
this. Although it is no longer nccossnry for a plaintiff to pload 
the due performance of all conditions precedent to his right of 
action, yot the burden, of proving due performance is still on him, 
if the defendant specially pload non-performance. In former 
days it was essential for a plaintiff to set out in his declaration 
every condition preccdont to his right, and to aver tho duo per- 
formance of it with all particularity. Then came tho Common 
Law Procedure Act, 1852, s. 57 of which provided: “It shall he 
lawful for tho plaintiff or dofendant in any action, to aver per- 
formance of conditions precodent generally, and tho opposite party 
shall not deny such averment generally, but shall specify in his 
pleading the condition or conditions precedent the performance 
of which he intends to contest.” And now a general averment 
of the due performance of all conditions precedent is implied 
in every ploading. 

But what is a condition precedent? and how does it differ from 
the material faots which must he pleaded? 

Where everything has happened which would at common law 
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prim a facie entitle a man to a certain sum of money, or vest in 
liim a certain rig'll t of action; and yot in this particular case 
thoro is something further to be done, or something more must 
happen beforo he is ontitled to sue, either by reason of the pro- 
visions of some statute, or because the parties havo oxprossly 
so agreed; this something more is called a condition precedent. 
It is not of tho ossence of such a cause of notioD ; but it has boen 
made essential. It is an additional formality suporimposed on 
ivhat otherwise would have boen valid. JSenoe tho plaintiff can 
draft a perfectly good Statement of Claim without any reference 
to it; and it is for the defendant to raiso the point if ho thinks 
tho plaintifE has not performed all that is required of him. If 
noithor party refer to the condition, it will probably be because 
it has been duly complied with; anyhow its duo performance 
will in that event be presumed. 

Illustrations. 

A. agrees to build a house for B., according to a specification in writing, 
for 3,000b A. has built tho houso according to the specification. But 
by tho agreement to wMch such specification is schoilnlod ho ngreod that 
payment should only be made upon the arohitoct’s certificate that so much 
is due. Obtaining and presenting such a certificate is, therefore, a con- 
dition precedent to Ms right to receive the 3,000b But ho can draft a 
Statement of Claim showing a good primd facie right to the 3,000/., 
without mentioning any certificate. It will be for tho dofondant to plead 
that the architect has novel’ certified that tho amount is duo. 

Precedent, No. 78. 

And see Eotham v. East India Co., 1 T. B, 638, ante, p. 98. 

Notice of action was made by corfcain publio general Aots of Parliament 
a condition precedent to a plaintiff’s right to sno various publio function- 
aries. But theso Acta are now all repealed, so far as this requirement is 
concerned, by 

36 & 57 Yict. c. 61, s. 2. 

No solicitor can commence an action for Ms costs till one clear calendar 
month after he has delivered a bill of costs (6 & 7 Yiot. c. 73, s. 37). Yet 
he need not allege in Ms Statement of Olaim that he duly delivered to tho 
defendant a bill in accordance with the Aot. Tho defendant must plead 
that no bill was delivered ; and then it will be for tho plaintiff to provo 
its delivery. 

Lane v. Qhnny, 7 A. & E. 83. 

Yet tho fact that a notice under sect. 14 of the Conveyancing Aot, 1881, 
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was not given by a landlord to Ms tenant in sufficient time to enable tie 
latter to remedy tie bi caches complained of boforo the oommencoment of 
the action, was held by Novillo, J., not to he a condition precedent within 
the moaning of this rulo. 

Ilopley v. Tarviii Parish Council (1010), 74 J. P. 209. 


Matters affecting Damages. 

A “material fact” has been defined {ante, p. 90) as a fact 
which is essential to the plaintiff's cause of action or to the 
defendant’s dofcnco. But there aro many facts which are not 
material on tho main issuo whether plaintiff ought to succeed 
or not, and which yet will be proved and discussed at the 
trial, becauso they affect tho amount of damages which he 
will be entitled to recover. Such facts are called “matters 
in aggravation of damages,” or “ matters in mitigation of 
damagos.” How far is it right for tho plaintiff and the 
defendant respectively to slato such faots in their pleading? 

The law on this point iB not oloar ; but the bettor opinion is 
(in spito of tho decision in Millington v. Doring, 6 Q. B. D. 
190) that maltors which merely lond to inorease or diminish 
tho amount of damages, and which do not concern the right of 
action, aro strictly not “matorial facts'” within tho moaning 
of Ordor XIX. r. 4, and thcrofore ought not to bo ploaded. 
Nevertheless, as a matter of practice, both parties aro now 
allowed to plead or not to plead such faots, at thoir pleasure; if 
they wish to interrogate about them, it is as woll to plead them. 

This practice, though convenient, is somewhat illogical; for 
only material facts may he pleaded, and each party must plead 
all material facts on which he inlands to rely. Thero is no inter- 
mediate class possiblo of faots which aro so far matorial that 
you may plead them if you like, and yet not so material that you 
are obliged to plead them. 

The difficulty is caused mainly by the deoision in Millington v. 
Loring. The learned judges there appeared to assumo that any 
fact which it would he open to either party to prove at the trial 
was a material fact within the rules of pleading. The appliea- 
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lion made lo them was lo slriko certain matters out of tho State- 
ment of Claim as being scandalous and embarrassing 1 , and this 
they rightly rofused to do. They did not expressly dooide that 
such matters could not have boon givon in ovidenco at tho trial, 
unless they had been pleaded; though suroly that is tho logioal 
result of holding that thoy were material facts. (Soo also Lumb 
v. Beaumont, 49 L. T. 772; Whitney v. Moignard, 21 Q. B. D. 
630 . ) Then, again, in Scott v. Sampson (8 Q. B. JD. 491; 51 
L. J. Q. B. 380; 30 W. E. 541; 46 L. T. 412), tho Divisional 
Court apparently decided that a dofondant must always plead 
facts in mitigation of damages in his Defence. But that was an 
action of libel, and since that docision a now rule has boon made, 
Order XXXVT. r. 37, requiring a defendant in any action of libel 
or slandor, who has not pleaded a justification, to dolivor to the 
plaintiff, soven days at least boforo the trial, particulars of the 
faols on which he proposes to rely in mitigation of damages; 
thus clearly implying that such a defendant is not bound to sot 
suoli matters out in his Defonco. It is impossible to draw any 
clear distinction between matters in aggravation and matters in 
mitigation of damag-os in this respect. If tho former are material 
facts, the lnttor must bo so too; and it would soom to follow 
that tho decisions in Wood v. Earl of Durham, 21 Q. B. D. 601, 
and Wood v. Cox, 4 Times L, B. 550, practically overrule tho 
decision of tho Divisional Court in Millington v. Loring, and 
that neither maltors in aggravation, nor matters in mitigation, 
of damages are material faots, and that thoroforo striotly noithor 
should bo pleaded. 

At Bio same time there sooms no sufficient ground for striking 
out such matters, if they bo pleadod. It cau scarcely be said that 
such a method of pleading embarrassos oithor party, for it gives 
him notice what his opponent’s caso will be at the trial. Hence, 
if such matters are ploadorl, as a rule no objection is made. And 
thus has arisen tho practice which I have described above as 
convenient though illogical. Order XXI. r. 4 throws no light 
on the question; it has no bearing on matters which the defen- 
dant proposes to plead in mitigation of damages. 


There is, however, one cxcoption, In an action of libel or 
slander the defendant may, in mitigation of damages, by a 
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special plea, justify part of the words, provided such part is 
distinct and sevorahlo Irom tho rest. ( Davis v. Billing , 8 
Times L. R. 58.) Tho plea must distinctly identify tho 
portion justified. (' Vessey v. Pilcc, 3 C. & P. 512.) Without 
suoli a plea the defendant can give no evidence that any 
portion of his words is truo, not even though he has givon a 
notice under Order XXXVI. r. 37. 

In early days, when tho Courts wore very strict, they punished 
either party who pleaded immaterial facts in this way: If his 
opponent pleaded to such immaterial facts, and issue was joined 
thereon, they compelled the party who had allowed auch facts to 
prove them litorally, although thoy were immaterial; otherwise ho 
failed in his action. lie had himself raised the issue, so he must 
provo it or take tho consequences. (See Wood v. Budclcn, Hobart, 
119; Cudlip V. Bundle, Carthow, 202; Bristoio v. Wright, Douglas, 
665; Sir Francis Lcko's Case, 3 Dyor, 365; 2 Wms. Saund. 206 a, 
n. (22).) 

Subsequently, however, tho Courts adopted a far belter method 
of preventing the parlies from raising immaterial issues. They 
declared that “ immaterial allegations wero not traversable,” i.e., 
neither party was allowed to plead to any immaterial matter in 
his opponent’s pleading-, but must trout it as surplusage, and 
leave it alone. Thus no issue could bo raised on it; and the 
party pleading it was no longor bound to provo it at the trial. 
(Sec Lane v. Alexander, Yolvorton, 122; Osborne v. Rogers, 1 
Vms, Saund. 267; Alsager v. Currie, 11 M. & W. 14.) 

And now the Courts never comjjel either party to prove at tho 
trial more than the substance of bis pleading, oven though his 
opponent may have expressly traversed some immaterial averment 
contained in it. 
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(iii.) EVERY PLEADING MUST STATE FACTS, AND NOT THE 
EVIDENCE BY WHICH THEY ARE TO BE PROVED. 

Facts should be alleged as lacls. It is not neoosBary to 
state in the pleadings circumstances which merely tend to 
prove the truth of tho facts already alleged. 

The faot in issue between the parties is the factum pro- 
bandum, the fact to be provod, and therefore tho fact to bo 
alleged. It is unnecessary to toll the other side how it iB pro- 
posed to provo that fact; such matters are merely evidence, 
facta probantia, facts by means of which one proves the fact 
in issue. Such facts will bo relevant at tho trial, but thoy are 
not material facts for pleading purposes. 

This was always a clear rule of tho common law. 
“ Evidence shall never bo pleaded, bocauso it tends to prove 
matter in faot, and Lhorcforo tho matter in fact shall bo 
pleaded.” {Bowman's Case (1586), 9 Hop. 9 b.) 

In Chancery, howovar, this rule was nevor observed: tho pload- 
ings there were lengthy narratives which sometimes bocamo in- 
tolerably prolix They stated tho ovidonco on which tho parly 
proposed to roly in full detail, with copious extracts from the 
material documents. Thoy wore moro lilco longlhy affidavits than 
modern pleadings. 

This was to some extent due to the nature of the matters with 
which equity Courts had to deal, for even now an equitable defence 
or reply is pleaded in the King’s Bench Division somewhat more 
in detail than is usual in the case of ordinary legal defences or 
replies. (See Heap v. Marris, 2 Q. B. D. 630 ) Moreover, it 
is not always easy to decide what are the facts to be proved, 
and what is only ovidence of those facts. The question is often 
to some extent one of degree. “ There are many coses in which 
facts and evidenco are so mixed up as to be almost indistin- 
guishable.” {Smith v. West, (1876_) W. N. 65.") But in most 
cases tbo line is sharp and clear between the fact in issue and the 
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ovidenco by which that i'cucL would, bo proved. “ Tho difforon.ee, 
although not so easy to express, is porfoclly oasy lo understand." 

( Per Broil, L. J., in Philipps v. Philipps, -1 Q. B. D. at p. 133.) 

“ It is an olomontary rule in pleading, that, when a state of facts 
is relied on, it is enough to alloge it simply without setting out 
the subordinate facts which aro the moans of producing it, or the 
evidence sustaining the allegation.” ( Per Lord Denman, 0. J., in 
Williams v. Wilcox, 8 A. & E. at p. 331.) 

Illustrations. 

Aotion on a policy of insurance on tho life of A. Defence that A. com- 
mitted suicido, in which, event the company, by the express terms of the 
polioy, is not liable. Tho issue is, Did A. kill himself ? The facts that he 
had for weoks been in a moody, miserable state, that ho bought a pistol 
the day beforo his death, that he was found Bhot, with that pistol in his 
hand, that on him was found a letter to his wife stating that ho intended 
to kill himself, i£o., these are all "evidentiary facta” which go to prove 
tho faot in issno. Nono of these should therefore bo pleaded. The 
Dafenco should merely state, “ The said A. died by his own hand,” or 
whatever aro tho exaot words of tho condition on tho hack of the policy. 

Seo Borradaile v. Hunter, 5 Man. & Or. 639. 

It would bo still worse pleading to aver in tho Dofenco that tho coroner 
had held on inquest on A.’s body, and that tho jury had returned a ver- 
dict of felo de ee. Eor such a verdict would not bo evidonco either for or 
against tho company, and suoli an allegation would be struck out as an 
attempt to prejudice the fair trial of the aotion. 

Seo Smith v. The British Insurance Association, (1883) W. N. 232, 
and Iamb v. Beaumont, 49 L. T, 772. 

"Where the main question in an aotion is, Was tho defendant partner 
with his father in. tho Lime SLreot business ? it would be bad pleading to 
allege that the defendant shared in tho profits and contributed to the 
lassos incurred in the business, or any other facts which tend to show 
that he was a partner. Plead merely, " The defendant throughout the 
year 1909 carried on business at No. 21, Lime Street, in partnership with 
his father, under the style or firm of ‘ Davis & Son.’ ” 

If the only point in dispute bo, Had A. authority to make a certain 
contraot on behalf of the defendant ? the plaintiff may plead either that 
“ the defendant employed A. as his agsnt to make the said contract on his 
behalf,” or that “ the defendant hold A. out as having authority to make 
the said contraot on Ms behalf." But he may not allege that “ when A. 
made the contraot he represented that ho was tho defendant’s agont, and 
had authority from him to enter into the said contract on his behalf.” And 
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it is ridiculous to plead, as was onco done, that A. "has all along boon 
rogardod by tho lessor, tlio bankers, and tbe plaintiff himsolf, as the 
agont of tbo defendant. ” 

If the plaintiff’s oaso is that certain damage has happened to him in 
consequence of some wrongful act of tho defendant’s, it is not nocessaiy 
to set out the facts which show tho connection between tho damage and 
tho wrongful act. These are but evidence of tho plaintiff’s assertion that 
the damage which ho has sustained is the consequence of tho defendant’s 
act. It is sufficient to allege the wrongful act in the Statement of Claim, 
and then to continue, “ The plaintiff has thereby suffored, &o., and been 
put to great expense in, &o.” (specifying tho damages). 

“If both tho unlawful act and tho consequonco aro stated, it is 
unnecessary to allege tho moans by which that act produced that 
consequonco. . , . The moans aro matter of evidonoe.” 

Per Lord Mansfield, 0. J., and Buller, J., in Rex v. licclei, 
3 Dougl. at p. 337. 

“ Where the facts in a podigreo are facts to be reliod upon as facts to 
ostablish the right or title, they must bo sot out ; hut whero the pedigree 
is tho means of proving tho faots relied on aB facts by which tho right or 
title is to he established, then the pedigree is ovidonoo that nood not bo 
sot out.” 

Per Brett, L. J., in Philipps v. Philipps, 4 Q. B. D. at p. 134. 

In an action of covenant tho jilaintilf doclarod that the defendant by 
indonturo domised to him certain promisos, with a covenant that ho, the 
defondant, had full power and lawful authority to demise tho some 
according to tho form and effect of tho said indenture; and then tho 
plaintiff assigned as a breach that the defendant had not full powor and 
lawful authority to demise the said promises according to tho form and 
offect of the said indenturo. After verdict for tho plaintiff it was assignod 
for error, that he had not in his declaration shown “what person had 
right, title, estate or interest in tho said premises, by which it might 
appear to the Court that the defendant had not full power and lawful 
authority to demise." But upon conference and debate amongst the 
justices it was resolved “that tho assignment of the breach of oovenant 
was good, for he has followed the words of the covonant negatively ” ; 
and to state what person had a better estate or interest than the defendant 
in the demised premises would be pleading ovidenoe of the main allegation 
that the defendant had not full power and authority to demise. 

Robert Bradshaw's Case, 9 Eep. 60 b. 

So, to a claim for labour and medicines for curing tho dofondant of a 
distemper, the defendant ploaded infancy. The plaintiff replied that the 
action was brought for necessaries. It was objeoted to this replication, 
that the plaintiff had not set out how or in what maimer tho modidnos 
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woro necossary ; but it was adjudged that tho replication in this gonoral 
form was good. 

Iluggins v. Wiseman, Carth. 110. 

There is a curious long plea in abatomont,* which occupies eight pagos 
of the report, in which nil manner of eyidonco is pleaded to show that the 
defendant was an earl, and had boon received as an oarl, and had voted 
as an earl, &c., but it strangely onough nowhoro contained "a distinct 
allegation of the thing to be provod, that the defendant was Earl of. 
Stirling at the time of the writ.” It was therefore struck out. 

Digby v. Alexander , 8 Bing. 416, 430. 

Where time has not been made of the essence of the contract it is 
sufficient to aver that the work was done or the event happened “within 
a reasonable time in that bohalf.” It is unnecessary to explain that the 
weather was bad, or that the men Btruck work, or to state any other 
roason why it took so long : that ie tho evidence by which you aro going 
to prove your assertion that the time in fact occupied was a reasonable 
time. 

Eaton v. Southing, Willes, 131, post, p. 122. 

Whore tho plain tiS pleaded that ho had “ been informed by tho defen- 
dant” that, &c., tho paragraph was struck out. This was stating tho 
ovidenco by which ho proposed at tho trial to provo tho fact in issue. 

Jones v. Turner, (1875) W. N. 239. 

A Statomont of Claim sot out in full a multitudo of letters which wore 
said to bo material because thoy contained admissions. But tho Court 
hold that if that wore so, still admissions were only ovidonco, and that 
facts and not evidonco should alono bo plcadod. Tho letters woro 
accordingly struck out. 

Daiy v. Garrett, 7 Ck. D. 473 ; 47 L. J. Ch. 218 ; 26 W. R. 223 ; 

38 L. T. 77. 

Tho plaintiff alleged that oertain windows of his wore anoient lights. 
Tho defendant ploadod that in another action tho plaintiff had sworn they 
wero not ancient. This allegation was struck out. 

Lumb v. Beaumont, 49 L. T. 772. 

Whera M. had insured his life, assigned the policy to the plaintiff, and 
disappeared, and the defendant has reason to believe that the disappear- , 
anoe was fraudulent and oollusivo, he should plead merely that M. is not 
dead. lie should not allege a conspiracy between M. and tbe plaintiff, 
and set out other frauds whioh thoy had jointly committed ; for this is, 


' This term is defined post, p. 145. 
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merely matter which goes to prove that M, is not doad, and that is tho 
real question at issuo in tho action. 

Provincial Bank of Ireland v. Brodchbanlt, 26 L. R, Ir. 372. 

And. see Murray v. Epsom Local Board, (1897)1 Oh, 35; 76L. T.679. 

‘Whorever it is material to allege malice, fraudulent intention, know- 
ledge, or other condition of the mind of any porson, it shall ho sufficient 
to allege the same as a fact without setting out the circumstances from 
which the same is to be inferred. 

Order XIX. r. 22. 

’Wherever it is material to allego notioo to any person of any fact, 
matter, or thing, it shall be sufficient to allege such notice as a fact, 
unless the form or tho prociso terms of suoh notioo, or tho circumstances 
from which suoh notice is to be inferrod, be materia]. 

Ordor XIX. r. 23. 

So, too, it is sufficient for his opponent to deny notice gonorally. 

Pennington v. Becchcy, 2 Sim. & St. 282. 

Whonover any contract or any relation between any persons is to bo 
implied from a series of letters or conversations, or otherwise from a 
number of circumstances, it shall be sufficient to allege such contract or 
relation as a fact, and to refer gonorally to Buch lottors, conversations, or 
circumstances without sotting them out in dotail. And if in suoh caso 
the parson so pleading desires to rely in tho alternative upon moro con- 
tracts or relations than ono as to ho implied from such oiroumslancos, ho 
may state the same in the alternative. 

Ordor XIX. r. 24. 

In evory caso in which tho causo of action is a stated or sotilod account, 
the same shall ho allogod with particulars, but in ovory caso in which n 
statement of account is relied on by way of ovidenoe or admission of any 
other cauBe of action which is pleaded, the same shall not he allegod in 
the pleadings. 

Order XX. r, 8. 

That is to say : If a butcher and a bakor each deal at the other’s shop, 
and at the end of the yoar they sottle aooounls and Btrike a balance, 
showing that the baker owes the butcher 32 1. 38s. Id., and the baker 
checks the figures and agrees to the balanoe, then that is a settled account, 
on whioh the butcher can sue, if he likes, as a substantive causo of action. 
If he sues ou tho settled account, he must state when and where and 
between whom it was settled; but he should not rofer to butohor’s moat 
or to loaves. If, on tho other hand, he prefers to sue for the prioe of 
butcher’s moat sold and delivered, giving credit for tho amount duo from 
him for bread, ho can do so ; and then his pleading should contain no 
reference whatevor to tho aocount stated, as it is in that action only an 
admission that so much is due. 

See post, pp. 2Q6, 231, and Precedents, Nos. 33, 81. 
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(iv.) EVERY PLEADING MUST STATE MATERIAL PACTS IN A 
SUMMARY FORM. 

In the first place, material facts must, t>8 stated clearly and 
definitely. Bo as oonoise as you can, providod you do not 
thereby beoome obscure. Pleadings are useless unless they 
state facts with procision. The names of persons and plaoes, 
if material, must he accurately given. Avoid pronouns; it 
often is not clear whom you mean by “ho.” Bepoat “the 
plaintiff,” or “tho said Johnson,” whenever “ho” would 
be ambiguous. Use relativo pronounB as little aB possible ; 
when you do use thorn see that each has its propor antecodcnt. 
Call things by their right names, so far as you can, but in 
any event always alludo to the samo thing by the same name. 
Koop to the same phraseology throughout the pleading. If 
you aro suing on a dooument, or relying on an Act of Parlia- 
ment, do noL attempt to improYO on the language of either 
(however strong tho temptation may bo, ospocially in the 
latter oaso). A change of phrase suggests a ohange of 
meaning. 


Illustrations. 

Tho plaintiff and defendant should not be mentioned by name in tho 
body of a pleading. They should always ho called "tho plaintiff” and 
“ the defendant,” or, if more than one, “ the male plaintiff,” “ the femalo 
plaintiff,” “the defendant Smith,” “the dofendant Eohinson,” or, if 
both defendants hoar the same surname, “the defendant Henry,” “the 
defendant John.” 

Tho name of any other person, not a party to tho suit, should he given 
in full, if known, tho first time he is mentioned. Afterwards he can he 
referred to by his surname only, os “ the said Johnson.” 

It does not matter in the least whether you allude to the cottago 
olaimed by the plaintiff as “ tho said cottage,” or “the said house,” or 
“the said messuage,” or “the said promises.” But whichever phrase 
you uso tho first timo should be used throughout tho pleading. 

It will lead to confusion if you refer to tho samo dooument sometimes 
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as “tlio indenture of May 20th, 1900,” sometimos as “ tho said loaso,” 
and sometimes as * 1 tho agrooment betweon the parties.” In fact, it is 
technically wrong to call a contract under seal an agroomont. 

Land was limited so as to pass from A. to B. on A.’s beooming bank- 
rupt. B, claimed the land, and ploadod that A. had become insolvent. 
In olden timo, this would have boen bad on special demurrer. 

A policy of life assuranco by its oxpress terms becomes void “if the 
assured shall die by his own hand.” Do not plead that “ tho assured 
killed himself,” or that he “ committed suicide.” Pload in the very 
words of the policy, “ tho assured died by his own hand.” 

See Lorradaile v. Ilnnler, 5 Man. & Gr. 639. 

A policy of life assurance contained a condition that satisfactory proof 
of tho title of the claimant, and of the age and death of the assured, must 
be given to tho diroctors. The company is now sued on the policy, and 
relies on the faot that this condition has not boen complied with. Set out 
tho condition, and then aver that “ no satisfactory proof of tho title of tho 
plaintiff or of the age of the decoasod has ever been given to tho directors 
of the defendant company.” Do not plead, as was once done, that “no 
evidence satisfactory to tho defondant company, either of the date of the 
birth of the assured, or tho plaintiff’s right to receive the sum assured, 
hue over been afforded or supplied by tho plaintiff, though ho has boen 
often requested by tho defendant company so to do.” Such a chango of 
phrase is unnecessary and confusing. 

Facts should be alleged as facts. Use torso, short, curt, 
blunt sentences, all in the indicative mood. Bo positivo. Do 
not boat about the bush. Go straight to tlio point. If you 
mean to allege a particular fact, state it boldly, plainly, 
clearly, and concisely. Avoid all “ifs,” and all introductory 
averments. Avoid all periphrasis, all circumlocution. A 
pleading is not the placo for fine writing, but simply for bard,’ 
downright, business-like assertion. 

Avoid, too, the passive voice : always use the most direct, 
and straightforward construction, and that, as a rule, will be 
tho active voice. It is simpler and clearer to say, “Ho repaid 
the money on Juno 24lh, 1908,” than to say, “The monoy 
■ was repaid by him on that date." 

Abovo all, avoid partioipial phrases ; novor say that the 
defendant, being so-and-so, did something. Make two 
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sentences of it; say that he was so-and-so, and then that ho 
did somothing. Avoid all clauses that are introduced by 
“being” or “having.” If a fact is material, it should be 
stated as a positive fact, and in a separate sentence. 

Then, again, it always conduces to clearness to observe the 
strict order of timo. In any case not of the simplest, dates 
are of the greatest importance. The only way to tell a long 
or complicated story clearly and intelligibly is to keep to strict 
ohronological order. 


Illustrations. 

It is wholly unnecessary to plead : — 

'• The defendant says that he does not admit that the goods referred to 
m paragraph 3 of the Statomont of Claim, and therein alloged to have 
boon delivered by the plaintiff to the defendant, or any of them, were in 
fact so delivered, and he puts the plaintiff to the proof of such delivery.” 

Omit all preamblo, and plunge at onco in mediae res. Pload simply — 

" The plaintiff nover doliverod any of the said goods to the defendant.”" 

Again, it is quito unnecessary to preface any plea with saving clauses, 
such as, “In the alternative,” or “The defendant without waiving any 
other ground of defence says that, &o.” It is quite unnecessary too to. 
apologise for the line of defenoe which you adopt or to explain why you 
think fit to adopt it. 

Here is a badly drawn Statement of Claim : — 

“The defendant is indebted to the plaintiff, as executor of Lavinia 
Jones, deceased, in the sum of 2812. 6s. 10d., being the balance still 
owing of a sum of 700?. advanced to the defendant by the said Lavinia 
Jones in her lifetime, repayable on demand, with interest at 6 per cent, 
per annum." 

It is all one sentence, and the facts are stated in inverse order of date. 
Surely the following is clearer : — 

“ 1. Lavinia Jones, deceased, on May 15th, 1906, lent the defendant 
700?. He agreed to repay her the sum on demand, with interest 
at the rate of 5 per cent, por annum, payable quarterly. 

“ 2. During her lifetime ho regularly paid her interest at the said rata 
when and as it became due. He also repaid her 468?. 14s. 2d. 
towards the principal. 

“3. Lavinia Jones died on December 21st, 1908, having by her last 
will appointed the plaintiff her executor. 
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“ 4. Tho plaintiff, as such executor, olaims tlio balance, 2312. os, Wtl., 
with, interest thereon, at the said rate from September 29th, 1908, 
to date of writ.” 

Form No. 5 in sect. v. of Appendix 0. to tlio Halos of the Supreme 
Oonrt of 1883 appeal’s to me to offend against the rulo just laid down. It 
begins as follows 

“The plaintiff has suffored damage by breach of contract by bill of 
lading of goods shipped by the plaintiff, signed by tho master of the ship 
Mary, as the defendant’s agont, datod tho 1st of January, 1899.” 

Hero thore are threo distinct allegations depending on participles ; and 
it appears to be left to implication that the defendant is the owner of the 
ship. Would it not bo fox better to allege : — 

“ 1. On January 1st, 1899, the plaintiff caused 200 quarters of wheat 
to bo shipped on board the defendant’s ship Mary, at Bilbao. 

“ 2. The master of the said ship received tho same to be carried to 
London upon the terms slatod in a bill of lading, which he then 
signed and of wlioh the following olauses are material : — ” [ Here 
state the clauses sued on, and continue as in paragraph 2 of the 
said form.'] 

This, then, is the first essential oil good pleading — to he clear. 
The next is to bo brief. The rules of 1883 repeatedly insist on 
tho necessity of brevity. 

The fundamental rule cited at tho head of this chapter 
requires that “ every pleading shall contain, and contain only, 
a statement in a summary form of tho material faots on which 
tho party pleading relies.” 

“ Such statement shall be as brief as tho nature of tho caso 
will admit, and the taxing officer in adjusting the costs of the 
action shall at the instance of any party, or may without any 
request, inquire into any unnecessary prolixity, and order the 
costs occasioned by suoh prolixity to be borne by tbo party 
chargeable with the same.” (Order XIX. r. 2.) 

“ The forms in Appendices CL, D., and E., when applicable, 
and whore they are not applicable, forms of the like character 
as near as may be, shall be used for all pleadings, and where 
such forms are applicable and sufficient, any longer forms 
shall bo deemed prolix, and the costs occasioned by such 
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prolixity shall bo disallowed to or borne by the party so using 
tho same, as the caso may be." (Order XIX. r. 6 .) 

Yet, as wo havo soon (ante, p. 94), each party must state his 
whole case; ho cannot, strictly, prove at the trial any material 
fact which is not alleged in his pleading. (Per Sir J. Hannen, 
in The Hardioiclc , 9 P. D. 32; and seo Brook v. Brook , 12 
P. D. 19.) How, then, is the necessary brevity to be altainod? 

In two ways: — 

I. By omitting every unnecessary allegation. 

II. By omitting all unnecessary detail when alleging 
material facts. 

I, It is bad pleading to insert a single unnocossary allega- 
tion. 


Illustrations. 

Neithar party should cite public Acts of Parliament, nor private Acts 
since 1850, or state in Ms pleading the propositions of law whioh he 
proposes to urge upon the Court. 

Neither party may plead the ovidenco by which he proposes to prove 
the facts on which he relies. 

Order XIX. r. 4. 

Neither party may plead to any matter whioh is not alleged against him. 

Raamrn v. Budge, (1898) 1 Q. B. 571; 62 L. J. Q. B. 312; 41 
W. E. 377 ; 68 L. T. 717. 

Powers v. Cook, 1 Ld. Raym. 63 ; 1 Salk. 298 ; ante, p. 98, 

Neither party neod, in any pleading, allego any matter of fact which 
the law presumes in his favour, or as to which the burden of proof lies 
upon the other side. 

Order XIX. r. 25, ante, p. 98. 

Neither party need allego tho performance of any condition precedent ; 
suoh an averment is now implied in every pleading. 

Order XIX. r. 14, ante , p. 101. 

Neither party nood set out tho whole or any part of any documont, 

i 2 
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unless its preoiso words aro material. It is sufHoionl to stato its effect as 
briefly as possible. 

Order XIX. r. 21. 

It is not neoessary for any defendant to plead any denial or defonoo as 
to damages olaimed or tbeir amount ; they will be deemed to bo put in 
issue in all oases, unless expressly admittod. 

Order XXI. r. 4. 

It is unnecessary for either party to plead any matter, or to plead to 
any matter, -which merely affects costs. 

It is unnecessary for either party to plead to his opponent’s prayer or 
claim, or to his particulars, or to any matter introduced by a videlicet. 
He need only deal with the allegations contained in the body of the 
preceding pleading. 

Neither party need refer in his pleading to any item for which hia 
opponent has given him credit. 

It is unnecessary for either party in his pleading to refer to auy 
interlocutory proceeding in the aotion, or to rooount tho history of the 
case since writ. 

It is not necessary for either party to plead any fact which is not yet 
material to his oase ; though he may reasonably supposo that it may 
become material at a later stago. (Ante, p. 96.) 

Noither party should plead to any matter of law sot out ill his opponent’s 
pleading. This may he treated as more surplusago. 

Richardson v. Mayor of Orford, 2 31. Bl. 182 ; post, p. 130. 


II, When pleading material facts, all unnecessary details 
should be omitted. 

A certain amount of detail is essontial to ensure oloarncss 
and precision. "Although pleadings must now be conoise, 
they must also be precise.” (Per Kay, J., in Townsend v. 
Parton, 30 W.B. 287; 45 L. T. 756.) Indeed, Order XIX. 
r. 6, expressly requires that in all cases “ in which particulars 
may bo necessary beyond such as aro exemplified in tho forms 
aforesaid, particulars (with dates and items, if neoessary) shall 
bo stated in the pleading; ” unless the particulars be of debt, 
expenses, or 'damages, and exceed three folios (216 words or 
figures). But this rule does not state what particulars aro 
necossary, or what degree of particularity is expooted of the 
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pleader. Nor does any other rule give us this information. 
Hence, by virtue of Order LXXII. r. 2, the former proce- 
dure and practice applies, though it is necessarily qualified 
to some extent by tho important alterations made by the J udi- 
cature Act. 'Under the old systom of pleading there was much 
learning on this matter of “ certainty," as it was called; and 
so much of it as appears likely to bo of use to beginners in the 
art of pleading under the present systom will be found in the 
next chapter. 



( tis ) 


OlIYPTER IX. 

CERTAINTY 

Material laois must to alleged wilh eorlainty. The objcol 
of pleadings is to ascertain definitely what is the question at 
issue between the parties; and this object can only bo attained 
whon each party states his caso with precision. I£ vogue and 
general statements wore allowod, nothing would bo defined; 
tho issue would be “ onlargod,” as it is called; and neither 
party would know, when the ease camo on for trial, what was 
the real point to bo discussed and dooidod. (Per .7 easel, M. It., 
ill Thorp v. Holdsworih, 3 Ch. D. at p. 639.) On tho other 
hand, a party who pleads with unnecessary particularity may 
thereby fetter his hand at tho trial (as in James v. fhnilh, 
(1891) 1 Ch. 384), and lay on himself an increased burden of 
proof (as in West v. Baxendale, 9 C. B. 141). 

The amount of detail necessary to ensure precision naturally 
varios with the naturo of eaoh caso. Tho only general rule 
that can be laid down is this — that thero must be particularity 
sufficient to apprise tho Court and the other party of the oxaot 
nature of the question to be tried. “What particulars arc to 
be stated must depend on the facts of each case. But in my 
opinion it is absolutely essontial that the pleading, not to be 
embarrassing to tho defendants, should state thoso facts which 
will put the defendants on their guard, and tell them what 
they will have to meet whon tho case comes on for trial." 
( Per Cotton, L. J., in Philipps v. Philipps , 4 Q. B. D. at 
p. 139.) 
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The pleador, (.hen, must doeido Tor himself how far it is 
noeessary for him to sot out items and to go into figures; how 
far details of time and place and other surrounding circum- 
stances ara noeossary to malco his pleading intelligible and 
precise. Experience will loach him this; oven common sense 
without experience will help him much ; for our law is 
rapidly degenerating into common sense ! 

Perhaps the best lest is this: After you have drafted. your 
pleading, banish your instructions from your mind for a moment, 
and imagine yourself a stranger coming fresh to the matter. 
Would your draft, read by itself, convey to his mind a clear con- 
ception of your client's case? If not, you must mate your draft 
more definite: and this object will of ton be best attained by 
omitting half of it. Length doe3 not conduce to perspicuity. 
Half a dozen neat, short sentences, each clear in itsolf, will tell 
your Btory best. 

And note this distinction. If you omit a material fact altogether 
from your ploading, this slip may lose tho caso for your cliont, as 
in Collelte v. Goode, 7 Gh. D. 842; and Byrd v. Nunn, S Oh. D. 
781; 7 Oh. D. 284. If you plead tho fact, but with insufficient 
detail, the worse that can happen is that your opponont may 
obtain an order for particulars, the cost of which, however, you 
may have to pay. 


Illustrations. 

Where the plaintiff claims, a specific sum of money as tho total amount 
duo to him on an account containing many items, the plaintiff must give 
particulars showing how that figure is arrived at. Such particulars 
should ho stated in the pleading’ if they do not exceed three folios ; if 
they exceed three folios, this faot should be stated in the pleading, and 
particulars must be delivered separately, or a reference made to some 
bill or account already delivered. 

Order XIX. r. 6. 

Philipps v. Philipps, 4 Q. B. D. p. 131. 

Gunn v. Tuclcer, 7 Times L. E. 280. 

So if a plaintiff in his Statement of Claim gives the defendant oredit 
for a certain amount, and claims to recover the balance, ho must not 
merely name a lump sum, but state the dates and items of the amounts 
oredited. Por without this information the defendant cannot tell whether 
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it is necessary for Mm to pload payment or set-off, or to counterclaim for 
the sums which ho has paid tho plaintiff. 

Godden v. Corsten, o 0. P. D. 17 ; 49 L. J. 0. P. 112; 28 W. It. 

305 ; 41 L. T. 527. 

Similarly, a mortgagee in possession who admits that ho has roceivod 
certain, sums on account must give particulars of all sums received. 

Kemp v. Goldberg , 36 Oh. D. 505; 36 W. B. 278; 56 L. T. 736. 

But if a general account is okimed, and the Court sees that such an 
aocount must he taken, then no such particulars noed he given. 

Augustinus v. Nerinckx , 16 Oh. D. 13 ; 29 W. R. 225. 

Blaclcie v. Osmaston, 28 Oh. D. 119; 54 L. J. Oh. 473; 33 W. E. 

158; 52 L. T. 6. 

Carr v. Anderson, 18 Times L. R. 206. 

Where an agreement is alleged its date should ho givon ; it should also, 
as a rule, ho stated whether it was made vorbally or in writing, and if in 
writing whether under seal. But a party who alleges a verbal agreement 
will not be ordered to state in whose presence it was made, as this would 
bo compelling him to name Ms witnesses. 

Turquand v. Neuron, 48 L. J. Q. B. 703 ; 40 L, T. 643. 

Nude v. Jacobs, 3 Ex. D. 333; 47 L. J. Ex. 74; 37 L. T. 621. 

In an action for false and fraudulent misropiosontation tho Statement 
of Claim should state whether the alleged representations woro oral or in 
writing, and when and where eaoh of them was mado. 

Seligmann v. Young, (1884) W. N. 93. 

In on action of slander tho plaintiff must stnto whon and to whom (and 
in some cases, where) eaoh slander was uttered. 

Bosellev. Buchanan, 16 Q. B. D. 656 ; 63 L. J. Q,. B. 376; 34W.E. 

488 ; 2 Times L. E. 367. 

Roche v. Meyler, (1896) 2 Ir. R. 35. 

Time. 

In an action on any negotiable instrument, its date and amount and 
the parties thereto should be stated. 

Walker v. Hicks, 3 Q,. B. D. 8 ; 47 L. J. Q. B. 27 ; 37 L. T. 529. 

In an action for goods sold and delivered, the date and amount of eaoh 
consignment should he stated. 

Parpaite Freres v. Dickinson, 26 W. E. 479 ; 38 L. T. 178. 

If A.’s sheep stray on to B.’s land, B. may distrain them as damage 
feasant, and put them into any pound witMn the hundred which is in a 
proper condition to receive them. He must not place them in the 
common pound if it be unfit, even though such unfitness be oaueed by 
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accidental circumstances, sucli as rocont rain or snow. And in an action 
by A. against B. for abusing tbe distress, by putting the animals into a 
Small, wot, or muddy pound, it will bo of no avail for B. to plead that it 
was the manor pound, and that it was generally in a proper state to 
reoeive suoh animals : ho must plead that it was in a proper condition at 
the time of impounding. 

Wilder v. Speer, 8 A. & E. 547. 

Bignell v. Clarice, o H. & N. 485 ; 29 L. J. Ex. 25" ; 2 L. T. 189. 

Coalter v. Will cocks, (1911) 2 E. B. 124; 104 L. T. 769. 

In an action brought by a lessor against a lessee during the continuance 
of the term for breach of a covonnnt to ropair, the Statement of Claim 
must state the time which 'the term still has to run ; for on this depends 
the value of the lessor’s reversion. 

Turner v. Lamb , 14 M. & W. 412. 

Murphy v. Murphy, (1903) 2 Ir. E. 329. 

So a claim for rent must state the dates at which the rent claimed 
fell due. 

Beaufort v. Ledwith, (1894) 2 Ir. E. 16. 

Where the defendant has pleaded the Statute of Limitations, or any 
other defence of waiver by laches, dates axe most material. 

See App. D. sect. VI., Nuisanoe, 4. 

Reeves v. Butcher, (1891) 2 Q. B. 509 ; 60 L. J. Q. B. 619. 

If in trespass to land the defendant pleadB that the locus in quo was his 
freehold, he must alloge that it was his freehold “ at the time of the 
alleged trespass ” ; otherwiso the plea is insufficient. 

Com. Dig. Pleader (E. 5). 

As to duration of time, it is generally sufficient to aver that the work 
was done, or that some event happened, “ within a reasonable time in 
that behalf.” 

Action of replevin for seventy cooks of wheat which the defendant had 
distrained for rent in arrear while they were standing on a field called 
“ Seven Acres,” portion of the demised premises. The plaintiff ploaded 
that he suffered the wheat to grow until it was ripe and ready to be cut, 
and then out it and suffered it “ to lie on the said ‘ Seven Aores ’ until 
the same in tho course of husbandry was fit to be earned away ; and 
that while it was so lying the defendant, of his own wrong, took and 
distrained the same under pretence of a distress, the said wheat not then 
being fit to be earned away according to the course of husbandry, &o.” 
The defendant urged among other obj octions to this ploa, that it ought 
to have been particularly shown therein how long the wheat remained on 
the land after outting, that the Court might judge whether it were a 
reasonable time or not. But the Court decidod against the objection : 
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“ It is absurd, to say that in tbo prosont caro the Court must judgo ot tho 
reasonabloness ; for if so it ought to have boon sot forth in tho ploa 
not only how long tho corn lay on tho ground, but likewise what sort of 
weather there was during that timo, and many othor instances which 
would be ridiculous to bo inserted in a pica. Wo aro of opinion, thoroforo, 
that this matter is sufficiently averred.” 

Eaton v. Southhj , Willos, 181. 

Elliott v. Hardy, 3 Bing. 61 ; 10 Moore, 347. 


Place. 

In an action for the reoovery of land the property must be described 
with sufficient certainty to onablo tho sheriff to put tho plaintiff in 
possession of it, if he succeed in the action. 

In an action of trespass the plaintiff shduld describe the oloso on which 
the defendant trespassed so as to identify it. 

In an action of replevin the place whoro tho cattle or goods were 
distrained is material. 

3 Chitty on Pleading (7th ed.), 291. 

In alloging a right of way tho termini of the way should be stated. 

Harris v. Jenkins, 22 Oh. D. 481 ; 52 L. J. Ch. 437 ; 31 W. R. 

137 ; 47 L. T. 570. 

Rome v. Bardin, 1 H. Bl. 351. 

Simmons v. Lillystone, 8 Ex, 431 ; 22 L. J. Ex. 217. 

There was formerly a special reason for requiring that tho placo whoro 
tho property claimed was situated, or whoro any wrongful not was com- 
mitted, should be Htated with great precision in tho declaration. This 
was necessary in order to enablo tho shoriff to summon tho jury from tho 
proper venue. Formerly, every issue of fact had to bo tried by a jury 
summoned from the place or neighbourhood whoro tho facts occurred, or, 
as it was then called, tho venue or visas ( vicinetim , neighbourhood). At 
first the jury was always summoned from tho hundred in which tho facts 
happened; and when that was no longer necessary, certain actions, which 
were called local as distinguished from transitory actions, still had to he 
triod in the county in whioh the realty, &c. was situated. But in 1875 
all local venues were abolished ( Buckley v. Hull Bocks Co., (1893) 
2 Q. B. 93). And now certainty of plaoo is only necessary to givo 
reasonable clearness and precision to tho statement of faots ; tho Master 
in every action fixes tho place of trial (Order XXXYL-. r. 1). 

Damages. 

No particulars will be required of gonoral damage ; for this tho law 
presumes in tho plaintiff’s favour. But speoial damage must he alleged 



UERTAINTY OF TITLE. 


123 


■with sufficient particularity to inform the defendant of tho lmturo and 
extent of tho loss sustained. And tho plaintiff will not be allowed to givo 
evidence of any special damage whioh is not claimed explicitly ; for tho 
defendant cannot he supposed to havo anticipated, or to bo aware of, such 
damage. Sec pp. 201, 202. If ambiguous expressions ho used in the 
Statement of Oiaim which may or may not amount to an allegation of 
special damage, tho Master will order .“particulars of special damago, if 
any claimed ” ; and the plaintiff must then give particulars, or Bay 
definitely that ho does not claim any special damage. 


Title. 

Whero either party claims to bo tho owner of any property, 
real or personal, or of any right or intorost to, in, or over it, 
he must stato his title to such property, right, or interest, with 
all due particularity. “Tho pleadings must show title." 

But very different dogrecs of particularity aro noccssary in 
different cases. In tho first place, our larv always respects 
possession. Possession is a physical fact, and generally an 
obvious one; it is wholly distinct from ownership, which is 
often a difficult question of law. Tho true ownor of a field 
or of a chatlol may he in possession of it, or he may not. 
Again, he may bo rightfully out of possession, as where ho 
has let it to a tenant, or lent it to a friend; or ho may ho wrong- 
fully out of possession, as where ho has been ovieted by a 
trespasser from tho field, or whore the chattel has been stolen. 

A man may bo said to bo in possession of land or of 
a ohattol whenever ho has full and uncontrolled johysical 
dominion over it. Thus, he is in possession of a house when 
ho or his servants aro living in it; if he or they are absent 
from it, ho would still bo hold to be in possession, if such 
absence was only temporary, or if ho could return and re- 
enter at any moment, if ho chose, without asking anyone’s 
permission, and without any preliminary oeromony. But the 
moment anyone else enters into and remains on tho promises 
without his consent, the former possessor is ousted; for two 
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porsons oannot bo in possession of the samo property at tho 
aamo time (unless thoy bo partnors or joint ooeupiora). 

I. Where the person showing title is in possession or was in 
possession at the date of the wrong complained of. 

As against a wrong-doer, it is always sufficient to allogo a 
merely possessory title. (Armory v. Delamirie, 1 Smith’s 
Loading Oases (11th ed.), p. 356.) Thus, in trover, detinue, 
or trespass to goods it is sufficient to describe them as “ tho 
goods and chattels of the plaintiff ” ; in trespass to land it is 
sufficient to describe the loom in quo as tho “close of the 
plaintiff,” or to allege that “ the plaintiff was lawfully pos- 
sessed of a certain close,” describing it. So, with respect to 
incorporeal hereditaments, it is sufficient to allogo that tho 
plaintiff was possessed of tho corporeal thing in rospoot of 
whioh the right is claimed; e.g., “the plaintiff was possessed 
of a certain messuage ” (stating its name and situation), “and 
that by reason thereof he was entitled to common of pasture,” 
or to a right oE way, &o. 

Illustration!. 

In an aotion of trespass it is sufficient to allege that tho dofoudnnt broke 
and entered certain land of the plaintiff, called, &o, (describing it). 

In an aotion of trover it is sufficient to say that tho defendant convortod 
to his own use the plaintiff's goods (specifying thorn,). 

In an action of detinue it is sufficient to allege that tho defendant 
detained from the plaintiff his title deeds of, &c. (describing the land). 

In an aotion for obstructing a right of way it is sufficient to allege that 
the plaintiff Was possessed of a certain messuage, the occupiers whereof 
had from time immemorial (or for so many years before suit) enjoyed as 
of right and without interruption a way from tho said messuage aoross a 
certain oloso called Blaokacre to a publio highway, and back again from 
the said publio highway over the said close to the said messuage, for 
themselves and their servants, on foot and with horses, cattle and 
carriages, at all times of tho year. 

Bee 2 & 3 Will. IV. c. 71, and 0. L. P. Act, 1852, Sched. B. 46, 47. 

As to pleading a presoriptive right at common law to an easement, or 
to any profit or benefit taken or arising out of land, see 2 Wms. Saunders, 
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401, a; Altnrney-Crcneml v. CfanntJett, 3 T, & J. 03 ; Bullen & Loako, 
3rd ed. p. 713 ; 5th ed. p. 864. 

As to pleading 1 a period of prescription -under tho Act, see sect. 5 of tho 
2 & 3 Will. IY. o. 71 ; and Bullen & Leake, 3rd ed. p. 71 1 ; 5th od. p. 801. 

A dofondant who is in possession of land may rely on that 
fact and nothing else ; ho need not state what particular 
estate or interest ho claims in the property. This privilege is 
preserved to him by the express words ol Order XXI r. 21: 
“ No defendant in an action for the recovery o£ land who is 
in possession by himself or his tenant need plead his title, 
unless his defence depends on an equitable estate or right, or 
ho claims relief upon any equitable ground against any right 
or title assorted by tho plaintiff. But, except in the cases 
hcrcinbcforo mentioned, it shall be sufficient to state by way 
of defence that he is so in possession, and it Bhall be taken to 
bo implied in such statement that he denies, or does not admit, 
the allegations of fact contained in the plaintiff’s Statement 
of Claim. Ho may nevertheless roly upon any ground of 
defence which he can prove, except as hereinbefore mentioned.” 
(Seo post, pp. 218, 219.) 

A defendant who is in p ossession of a chattel is in a some- 
what different position • he may, if ho think fit, content 
himself with denying that tho goods aro the plaintiff’s, and so 
put him to proof of his titlo. But if the defendant claims 
any right to the possession of the chattel apart from owner- 
ship, this should bo specially pleaded; otherwise, as soon as 
the plaintiff proves his title, the right to the possession of his 
own property (which is always inherent in ownership) will at 
onco attach and displace tho primd facie titlo which the de- 
fendant derived from its possession. A plaintiff who has proved 
his title to the property is not a wrongdoer, and mero possession 
will not avail against him. 

Illustrations. 

In an aotion for the recovery of land, the defendant in possession need 
not plead that the plaintiff’s ancestor demised the land to the defendant 
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lor a term of years, nr oonvoj’orL ifc to him l>y way of 'morlgftgo or halo. 
But he must plead, il such be tbo caao, that the plaintiff’s ancestor m/rml 
to domiso, moitgftge, or sell the property to tho ilofondant; lor thin, in 
the absences o£ any formal documont transferring a legal ostato or interest 
to tho defendant, would bo an o quite bio dofonoo. 

In an aotion for tho recovery of a chattel, the dofondnmt must ploftd 
specially that it was hired out to him for a doftnito period not yet expired, 
or lent to him for a purpose not yot accomplished, or pawned to him, 
or that he has a lien on ifc for warehouse rent, or any other lien. For 
such dofonces admit tho plaintiff’s title to the ownership of tho goods, 
and should thereforo be specially ploadod by way of confession and 
avoidanco. 

But neither in an aotion for the recovery of land nor of a chattel is it 
neoessaay for tho defendant to plead that tho plaintiff’s ancestor by his 
xuarriago eettlcmont vested the property in cor tain, trustees, not parties to 
the action, in whom the logal estate still remains. For that is a flaw in 
the plaintiffs caso which it is always open to a defendant in possession to 
point out and roly on under a pica of possession or a mere traverse of tho 
plaintiff’s titlo. 

"Possession is primu facie seisin against a wrongdoer; and any one who 
enters on land whioh is in the possession of another, aguinst tho will of 
that other, is doemod a wrongdoer till ho pleads and establishes bis title 
to tbo land, or to a right of way over it. If therefore in an action of 
trespass for assault and battery, tho defendant justifies on the ground 
that the plaintiff wrongfully ontored his house, and wns inalpng a 
disturbance there, and that the defendant goutly removed him, tho plea 
should ho in this form : " the defendant was lawfully possessed of a 
certain dwelling-house, &c. ; and whilo ho was bo possosaod, tho plaintiff 
was unlawfully in tho said dwelling -house,” &c. Xt is not necessary for 
the dofondant to show any title to tho house, beyond this of mere possession. 

SOhitt. Pl. (7th ed.) 823. 

So in an action of trespass for seizing cattle, if the defendant justifies 
on tho ground that the cattle were damago feasant on his oloso, .it is not 
necessary for him to show any titlo to his oloso, oxoept that of mere 
possession. 

1 Wms, Saund. 221, m. (1), 316; 2 Wms. Sound. 2S5, n. (3); 

Eac. Ab, Trespass (6th ed.), 613. 

IVhoro it is sufficient to allege snob a mere possessory title, it is a 
mistake to go into details as to the procise estate of either party. 

See C'udh'p v. Bundle , Carthew, 202. 

Sir Francis, Lehe's Case, 3 Dyer, 365 ; 2 Wms. Saund. 206, a (22), 

Bristow v. Wright, Douglas, 665, 
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II. Where the parti / pleading is out of possession and his 
opponent is in possession. 

Here, il the party pleading claims either to be the owner o£ 
the property or to possess a right to the immodiato possession 
thereof, ho must state his title clearly. 

This is easy enough where the party pleading claims tlio 
absolute present feo simple. In that case ho need say no 
moro than that ho “is seised in fee of the close or tenement” 
(describing it). Ho need not show the derivation or com- 
mencement of his estate ; for if ho were required to show 
from whom he derived his title, ho might, on. the sumo prin- 
ciple, bo required to show from whom that person derived Ms, 
and so back ad infinitum. 

Tlioro is, however, one oxceplion to this rulo; whero in the 
game pleading it has already been allegod that the fee was in 
soxno other p orson, the party ploading must show how the foo 
passed from such other person to himself. . , 

Illustrations. 

If A. bo seised in fee, it is sufficient to allege this simply, without 
showing when, or how, or from whom he derived it. 

Co. Litt. 303 b. 

Though A.’s foe was conditional on an event which has happened, or bo 
determinable in a certain event which has not happened, he may allege a 
present absolute fee without qualification, and without showing its 
commencement. 

Seymour's Case , 10 Eep. 98 ; Dootrina Plaoitandi, 287. 

An averment that A. was seised in fee will be takon to mean that he 
was solely seised, in the absence of anything to the contrary. 

Gilbert y. Parker, 2 Salk. 029. 

lionne.r v. Walker, Cro. Eliz, 524. 

An notion for the breach of a covenant, contained in a lease granted by 
J. S. to the defendant, was brought by the heir of J. S. after ,his death. 
Tho plaintiff having alleged that J. S. was seised in fee when he granted 
the lease, must proceed to show how the fee passed to himsolf, viz., by 
descent. 

Cutlibertson y. Irving, 4 Hurl. & N. 742 ; 6 Hurl. & N. 135. 
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But whoro tho parly pleading has only an ostato in tail, or 
for life, or for years, or any other par Lie alar estate (as distinct 
from an estato in foe simplo), or whore his ostato in foo simple 
is not yot in possession but is an ostato in reversion or 
remainder, thoro such titlo must bo fully and particularly 
alleged. Tho pleading should state: — 

(i.) Tho tenure (if no other tenure bo alleged it will bo 
assumed to bo free and common sooago). 

(ii.) The quantity of estate, whether an estato tail or for 
life, or pur autre vie, or widowhood, or merely a 
leasehold interest, and for what term. 

(iii.) Tho period of enjoyment. (Dates are always most 
material in any case of disputed titlo; and tho com- 
mencement of any particular estate must bo shown.) 
(iv.) Tho number of owners, if more than one, at any stage 
of the story, and whether joint tenants or tonants in 
common or coparceners. 

(v.) Tho marnnor of acquisition or devolution. Tho pleading 
must show who granted tho plaintiff his estate in 
tail or for lifo, or who granted tho lease which ho 
now holds and to whom. All tho stops in tho titlo 
must bo given, and tho genoral nature of tho instru- 
ment must bo stated : e.g., whothor the ostato .or 
interest passed by deed or will, or by doscent on an 
intestacy. 

There was formerly one case in which a defendant was per- 
mitted to state his title in a more general way. In a plea to an 
aotion of trespass to land, if the defendant claimed an estato of 
freehold in the locus in quo, ho was allowed to plead generally 
“that at the time of the alleged trespass, &e., the said olose was 
the close, soil and freehold of the defendant.” This was called 
the plea of liberum tenementum. ■ But I do not think this would 
be allowed under the present rules. ■ The plaintiff is in possession; 
the defendant is setting up a title adverse to his, is in fact a 
claimant 'on this issue. Hence I think the principle of the decision 
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in Philipps v. Philipps, infra, -would apply, and that tlio dofon- 
dant would he compelled to stats whether ho claimed the fee 
simple or some lessor estate, and in the latter ease to stato when, 
and how, and by whom, such estate was created. 

This allegation of a general freehold title was formerly sus- 
tained by proof of any estate of freehold — whether in feo, in tail, 
or for life only, and whether in possession, or expectant on the 
determination of a term of years. But it did not apply to the 
case of a freehold estate in remainder or revorsion expectant 
on a particular estate of freehold or of copyhold tenure. Whore 
the close was the defendant’s freehold, but the plaintiff was in 
possession under a lease for years, and the dofendant pleaded 
liberum lenementum, it was held that the plaintiff must plead 
Iho lease for years specially in confession and avoidance in his 
Reply. The existence of the lease was no ground for traversing 
tho plea of liberum tenementum ,* it was consistent with the fact 
that the dofendant was the freeholder; indeed, if Iho defendant 
himself granted the loose, its validity would depend on that very 
fact. (Soo 5 Hon. VII. 10 a, pi. 2; post, p. 253; Doe v. Wright,. 
10 A. & E. 763; Eyan v. Clarlc, 14 Q. B. 65.) , 


Illustrations. 

In an action for the recovery of land of which tho plaintiff has never- 
been in possession, tho Statement of Claim must alloge the nature of the 
deeds and documents upon wliioh he relies in deducing his titlo from the 
person undor whom he claims; and a general statement, that by assur- 
ances, wills, dooumonts and Crown grants in the possession of the 
defendants, without further describing them, the plaintiff is entitlod to 
the land, is embarrassing, and liable to be Btruck out under Order XIX. 
r. 27. 

Philipps v. Philippa, 4 Q. B. D. 127; 48 L. J. Q. B. 135; 27 
W. R. 430 ; 39 L. T. 536. 

If a lease be granted by J. S. to tho defendant, and tho plaintiff, 
claiming as assignee of tbe reversion, sue the lessee on the covenant 
therein contained for rent, he must preoisely state the conveyances, or 
other transfers of title from J. S. to himself, whereby he become entitled 
to the reversion. To say generally that the reversion came to him by 
assignment will not bo sufficient without circumstantially alleging all the 
O.P. K 
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mosno assignments. The devolution of tlio ostato to tho plaintiff must l>o 
shown. 

1 Wma. Saund. 112, u. (1). 

Cut/ibertson v. Irving, 4 Hurl. & N. 742. 

Bauia v. James, 20 Oh. D. 778; 53 L. J. Oh. 523 ; 50 L. T. 115. 

Where a plaintiff olaims as assignee of a doht originally contracted 
hetween the defendant and A., he must show in the body of Mb pleading 
how he derives his title ; he must allege an absolute assignment in writing , 
and that notioe in writing of suoh assignment was given to tho defendant 
before action, otherwise this plaintiff would not be ontitlod to sue, at all 
events without joining A. as a oo-plaintiif. (Jud. Act, 1873, s. 25, 
sub-s. 6.) 

Seear v. Lawson, 16 Oh. D. 121 ; 60 L. J. Oh. 139; 29 W. R. 109. 

Read v. Brown, 22 Q. B. D. 128; 58 L. J. Q. B. 120 ; 37 W. R. 
131 ; 60 L. T. 260. 

Bradley v. Chamherlyn, (1893) 1 Q,. B. pp. 441, 442, 

Bennett v. White, (1910) 2 K. B. 643 ; 79 Ii. J. K. B. 1133; 103 
L. T. 52. 

Where a party claims by inheritanoo as hoir of J. S., he must show how 
he is heir; e.g., he must state whether he was J. S.’s son, and account 
for Ms older brothers, if there wero any ; if ho was J. S.’s nephew, this 
must bo stated, and the podigroo pleaded sufHciontly to show how ho is 
nophew, and that he is heir. (See ante, p. 89.) 

Bumsday v- Hughes, 3 Bos. & Pul. 453. 

Roe v. Lord, 2 Blaokstone, 1099. 

Palmer v. Palmer, (1892) 1 Q. B. 319 ; 61 L. J. Q. B. 236. 

With respeot to all particular estates, tho general rulo is, that thoir 
comnjencomont must be shown, If, therefore, a party sots up in his own 
favour an estate tail, an estato for life, a term of yoars, or a tenancy at 
will, he must Bhow the derivation of that titlo from its oommencoment ; 
that is, ho must show its creation by tbo last person soisod in fee simple 
in possession, and each subsequent devolution till suoh title vests in 
himself, Btating the nature and effect of each transfer or conveyance. 

Co. Litt. 303 b ; 1 Wms. Saund. 187, n. (1). 

SeiUy v. Bally, 2 Salk. 562. 

Johns v. Whitley, 3 Wils, 66, 72. 

Ilendy v. Stephenson, 10 East, 60. 

Pinhom v. Sousier, 8 Ex. 138 ; 22 L. J. Ex. 18. 

The commencement of a copyhold estate must he shown, even though 
it he copyhold of inheritance ; for the fee simple is in the lord. But it is 
only necessary to go baok to the admittance of the last heir or surrenderee ; 
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for his admittance is considered as in tho nature of a grant from tho lord 
and may be so ploaded, 

Pyaier v. Hemlnn/, Cro, Jac. 103. 

Brown’s Oaae, 4 Rep. 22 b. 

Shephmrd'a Case, Cro. Car. 100. 

But ■where an estate has been already laid in another copyholder from 
whom the party ploading claims, and it becomes necessary, therefore, to 
show how the estate passed from ono to the other, the conveyances 
between the copyhold tenants by surrender and the admittance by the 
lord, &c., must then he set forth according to the fact. 

See the forms, 2 Ohitt. PI. (7th ed.) 423. 

Title by Estoppel. 

Thero is ono case in which this particularity is unnecessary. 
No title need bo shown at all whore the opposite party is 
estopped from denying the title. 

Thus, if a lessor suo the original lessoe, or anyone who has 
attornocl tenant to tho lessor, On the covenants of the lease, he 
need allego no title to the premisos demised, because a tenant 
is estopped from donying his landlord’s title. But the tenant 
is not bound to admit title to any extent greater than would 
authorize tho lease. Honoc, if the action be brought not by 
the lessor himself but by his heir, executor, or other represen- 
tative or assignee, the title of tho lossor must bo alleged, in 
order to show that tho reversion is now logally vested in tho 
plaintiff in the character in which he sues. (See Cuthberlson 
v. Irving, 4 Hurl. & N. 742 ; 6 Hurl. & N. 135 (in error); 
Thriscutt v. Martin, 3 Ex. 454; and the judgment of 
Willcs, J., in Smith v. Scott, 6 C. B. N. S. 771.) So if tho 
plaintiff sue as heir, he must allege that the lessor was seised 
in fee, for tho tenant is not bound to admit that his lessor 
was seised in fee; and, unloss he was so, the plaintiff cannot 
claim as heir. The lessor may have been only a tenant for 
life, and a tenant is not ostoppod from saying that his land- 
lord’s title is determined, or from saying that he paid rent to 

k 2 
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tho plaintiff, not as his landlord, but as collector for his land- 
lord. ( Jones v. Stone, (1894) A. 0. 122.) 

Pleading Title in Another. 

So far wo have dealt with the case where tho party pleading 
alleges title in himself. The same rules apply with equal 
strictness whore the party pleading seLs up title in some third 
person, from whom he says ho derived the authority to do tho 
act complained of. For instance, where a servant exorcises a 
right of way by his master’s order, the right must be pleaded 
with tho same particularity as if the master whoso authority 
ho pleads had been made a defendant. 

Next, wo must consider the case whero a party alleges title 
in his adversary, with the object of making him liable in 
respect of the property, real or personal. 

In this caso it is not necessary to allege titlo more precisely 
than is sufficient to show a liability in the party charged, or 
to defeat his present claim. The reason of this difference is, 
that a party may bo presumed to be ignorant of tho particulars 
of his adversary’s title, though he is bound to know his own. 
(See Rider v. Smith , 3 T. E. 766; Derisley v. Custanee, 4 
T. E. 75; Attorney-General v. Metier, Hardr. 459.) “Itlios 
more properly in the knowledge of tbo lessor what cstato ho 
himself has in the land which ho domises than of the lessee who 
is a stranger to it.” ( Robert Bradshaw’s Case, 9 Eep. 60 b; 
ante, p. 108; and see Cudlip v. Bundle, Carth. 202.) 

In order to show a liability in the party ohargod, according 
to the rule here given, it is in most cases sufficient to allege 
that your adversary is in possession, and to prove that he has 
somo present interest in chattels, or is in actual possession of 
land. But this form of pleading is ex hypothesi inapplicable 
if the interest he possesses be by way of reversion or re- 
mainder. In that event tho party pleading must state his 
opponent’s title in detail. Then, again, there are cases in 
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which to chargo a party with mere possession would not bo 
sufficient to show his liability. Thus, if Iho defendant bo 
sued as assignee of a term of years for arrears of rent due 
under a covenant in the lease creating that term, it is not 
sufficient to show that he is in possession of the property de- 
mised, but it must be further shown that he is in possession 
as assignee of tho term. But even hore the party ploading is 
not expected to plead all the details of the various assignments 
of tho term; though he must show all the assignments of the 
reversion; for these are within his knowledge. 

Illustration fl. 

In an action of dobt, where the defendant is suod for rent as the 
assignee of the term after sovoral mesne assignments, it is sufBoient, after 
stating the original demise, to allego that “ aftor malting the said inden- 
ture, and during tho term thereby granted, all the estate and interest of 
the said E. 3?,” (tho original lessee) “ of and in the said demised promise's 
by assignment carao to and vested in tho defendant,” without further 
showing iho nature of the mesne assignments. Eor«the plaintiff is a 
stranger to the defendant’s title, and therefore cannot set it out more 
particularly. 

Cotes v. Wade, 1 Lev. 190; 1 Sid. 298. 

1 "Wins. Saund. 112 (b), n. (4). 

Derisley v. Custance, 4 T. E. 75. 

Upon the samo principle, if titlo ho laid in an adversary by descent — ns, 
for example, whore' an action of debt is brought against an heir, on the 
bond of his ancestor — it is sufficient to charge him as an heir, without 
showing how he is heir, viz. , as son or otherwise ; though where a party 
seeks to entitle himself by mhoritanco, the mode of descent must ho 
alleged, as we have seen ante, pp. 128, 129. 

Denham v. Stephenson, 1 Salk, 356. 


Pleading Authority. 

Whenever the party pleading sseks to j uslify an act primd 
faoie unlawful, lie must show his authority or excuse with 
precision. If ho scoks to justify it by virtue of any writ, 
warrant, precept, or other authority, ho must set it forth par- 
ticularly in his ploading. If he plead that he did the act by 
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the oommand of A,, he must further show that A, had logal 
right and title so to oommand. If the plaintiff is in possession 
of any land or goods, or oan otherwise make out a primd fade 
title to them, it is not enough for the defendant to show a 
better title in some third person; he must also show that ho 
acted as agent for such third person at the time he did the 
act complained of. (Or, in the language of the dofunot 
pleaders, a defendant cannot set up a jus lertii , unloss ho also 
plead authority.) 


Illustrations. 

If you trespass on land of whioh I am in possession, it is immaterial 
that the land really belongs to A., unless you claim through or under A., 
or noted by his authority. 

If I deposit goods -with a warehouseman, and he subsequently refuses 
to deliver them up to me, it is not enough for him to plead that they 
belong to 33. (for he reoeived them from me) ; ha must go further, and 
plead that he refused to redeliver them, relying upon tho title and by the 
authority of B. 0 

Thorne v. Tilbury, 3 II. & N. 634 ; 27 L. J. Ex. 407. 

Biddle v. Bond, 6 B. & S. 225 ; 34 L. J. Q. B. 137. 

Ex parte Davies, 19 Oh. D. 86 ; 30 W. E. 237 ; 45 L. T. 632. 

The bailee of goods cannot avail himsalf of the title of a third person to 
the goods as a defence to an notion of detinue by the bailor, except by 
further showing that he is defending tho action on behalf and by the 
authority of such third person. 

Rogers v. Lambert, (1691) 1 Q. B. 318; 60 L. J. Q. B. 187; 39 
W. E. 114; 64 L. T. 408. 

Henderson v. Williams, (1895) 1 Q. B. 521 ; 64 L. J. Q. B. 308 ; 
43 TV. E. 274 ; 72 L. T. 98. 

In an aetioa brought by a commoner against a stranger for putting his 
cattle on the common, per quod comnuniam in tam amp lo modo habere non 
potu.it, the defendant pleadod a licence from the lord to put his cattle 
there, but ho did not aver that thero was sufficient oommon left for the 
commoners. Tliis was held to bo no good plea ; for tho lord had no right 
to give a stranger such licence, unless thore was enough common left for 
the commoners. 

Smith v. Frvertll, 2 Mod. 8 ; 1 Ereoman, 190. 

"With respect to nets valid at common law, but regulated as to tho 
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mode of performance Toy statute, it is sufficient to use suck cortainty of 
allegation as was sufficient befoi e the statute. See ante, p. 99. 

Anon., 2 Salk. 519. 

4 Hen. YH. 8 ; 1 Wms. Saund. 211, n. (2) ; 276, n. (2). 

Birch v. Bellamy, 12 Mod. 540. 

Hopley v. Tarvin Parish Council (1910), 74 J. P. 209. 

But whore an act is primd facie illegal, all facts necessary to prove its 
legality must he alleged and proved with great particularity. Si.y., in an 
action of replevin {post, p. 211), if the defendant justifieB taking the cattle 
by alleging that ho was bailiff of a landlord who distrained them for rent, 
he must show hy his plea that the land on which such distress was made 
was demised at a rent certain, specifying it, and that the rent was in 
arrear ; but he need not set out the lessor’s estate or title, or any particu- 
lars of the demise, except the rent. So if tho defendant justifies seizing a 
horse as a heriot duo to the lord of a manor, ho must show that ho was 
the officer of the lord, and authorized to seize heriots for him ; that tho 
land on whioh the horse was seized was parcel of the manor ; that tho 
tenant had recently died; and that the heriot was due ; but he nood not 
set out the estate or title of the lord of tho manor. 

11 Geo. II. o. 19, s. 22 ; and see Precedent, No. 98. 

But this section doo3 not apply to the caso of a distress made by a 
defendant on whose land the plaintiff’s cattle had been straying and doing 
damage. Hence, in an avowry fur distress damage feasant (as such a 
dofonoe was formerly called), the defendant is still bound to justify with 
full particularity; he must show that the oattle were damaging him, else 
he would have no right to distrain. But need ha plead his exact ostate 
or interest in the land on whioh the oattle were straying ? Surely not 
if he were in possession. (See ante, p. 124.) Here we have a conflict 
between two rules. And it has been decided that it is not enough for the 
defendant to plead possession merely ; that, if a tenant, he mu9t state the 
details of his tenancy, &c., if a freeholder, he must plead that the land 
is his freehold; but that he nood not go on to state whether ho bo seised 
in fee, in tail, or for life. See Precedent, No. 99. 

Per Buller, J., in Dovaston v. Payne, 2 H. Bl. 530; 2 Sin. H. C. 

(11th ed.) 160. 

Hawkins v. Eckles, 2 Bos. & Pul. 359, 361, n. (a), 

Bulleu & Leake, 3rd edn. at p. 782 ; 5th edn. at pp. 954, 957. 

Where the act complained of was done in the oxecution of 
judicial process, it is not sufficient for the defendant to allege 
generally that he so acted hy virtue of a certain writ or 
warrant directed to him; he must set it forth particularly in 
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his ploa. (1 Wins. Sauud. 298, n. (8); Oo. Litt. 803 b.) If 
tho party pleading be an officer oi tlio Court, lie neod not also 
set out tho judgment on which such writ or , warrant was 
founded; for it is his duty to exooute tho process of the Court 
without inquiring into the validity or even the existence of the 
judgment. {Andrews v. Morris, 1 Q. B. 3; Dews v. Riley, 
11 0. B. 434.) But if the party pleading he not an officer of 
tho Court, lie must set out the judgment as well as the writ. 
{Per Holt, C. J., in Britton v. Cole, 1 Ld. Eaym. 305; Garth. 
443; Barker v, Brcihmrn, 3 Wils. 368.) If it be the judg- 
ment of a superior Court, nono of the previous proceedings 
in that suit need he stated; if it he tho judgment of an in- 
ferior Court, or, it seems, of a foreign Court, then so much of 
tho previous proceedings must he pleadod as will show juris- 
diction in that Court {e.g., that tho cause of action arose 
within its jurisdiction); and if it he a Court whose jurisdic- 
tion is not defined by any publio Act of Parliament of which 
judicial notice will be taken, the nature and extent of its juris- 
diction should also he set forth. {Moravia v. Sloper, Willos, 
30; Morrell v. Martin, 3 M. & Gr. 581.) 

Illustrations. 

The defendant seized the plaintiff’s mare on the wastes of the manor of 
B. The defendant justified his act under a by-law made by tho lord of 
the manor and the homage at a lawful court, which hy-law the plaintiff 
had broken. This offence was presented at the next court, and thereupon 
the defendant, being bailiff of the lord of the said manor, did take the 
mare for the forfeiture incurred by the plaintiff, &o. The Court held the 
plea bad; “ for the bailiff cannot take a forfeiture ex officio. There must 
he a precept directed to him for that purpose, which he must show in 
pleading.” 

Lamb v. Mills, 4 Mod. 377, 

A plea justifying tho arrest and detention of a ship under a judgment 
in rem of a competent Court having jurisdiction in Admiralty, must stato 
wbat the charge was, and who were parties to it, and at whose instance 
the order was given, and at what time, and for what object, and whether 
tho defendant was a party to the suit or acted as an officer of the Court. 

Collett and another v. Lord Keith, 2 East, 260. 
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In an action of trovor for taking a skip, the dofondant sot up that the 
Admiralty of a certain port in tlio East Indies lmd givon sentence against 
tke said ship as a prize. It wns held that tho ploa ought to have shown 
some special cause for which tho ship become a prizo; and that the judge 
who gave sentence should have been nomod, and tho Court described with 
sufficient cortainty to identify it. 

Beal' y. Tyrrell, Carth. 31. 


Charges of Misconduct. 

Particularity is especially needed where the pleading contains 
an imputation on the character of your opponent; as then it 
is only right and fair that he should know definitely before 
tho trial what is tho chargo which is made against him. Jus- 
tice requires you to define tho accusation you bring against 
anyone; and this is a very different thing from setting out the 
evidence by which you intend to establish it. “Tho Court 
will require of him who makes a charge that ho shall stato that 
ohargo with as much definiteness and particularity as may bo 
done, both as regards timo and place.” ( Per Dol’d Penzance 
in Marriner v. Bishop of Bath and Wells, (1893) P.p. 146.) 


Illustrations. 

In all cahes in which the party ploading relies on any misrepresentation, 
fraud, breach of trust, wilful default, or undue influence, particulars (with, 
dates and items, if necessary) shall bo stated in the pleading. 

Order XIX. r. 6. 

The plaintiff alleged that tho defendants had made false entries in 
certain books ; ho was ordered to give a list of tho entries alleged to be 
false, and also to state generally the nature of his objections to 
them. 

Newport Dry Dock Co. v. Paynter, 34 Oh. D. 88 ; 56 L. J. Oh. 

1021 ; 55 L. T. 711. 

Harbord y. Monk, 38 L. T. ill. 

Tho plaintiff allogod that the defendant had “ in various ways misapplied 
rent and profits of leaseholds, which he had received on behalf of the 
plaintiff, and had committed breaohos of trust.” Ho was ordered to give 
particulars. 

Re Anstiee, 54 L. J. Oh. 1104 ; 33 W. R. 557 ; 52 L. T. 572. 



138 


CHARGES OF MISCONDUCT. 


In an action for the prico of work and labour dono, a defondant was 
formerly permitted, under a general ploa of “ never indebted,” to prove 
at tho tidal that the plaintiff did the work so unskilfully that it was 
useless to the defendant. This was tho proper way of pleading such a 
defenco ; and, indeed, if the defondant pleaded in any other way, his plea 
was struck out and the gonoral issue substituted for it. (Hill v. Allen, 2 
M. & "W. 283.) But now such a defence must be expressly pleaded, and 
particulars of the alleged defects stated, so as to give the plaintiff notice 
of the charge that is going to be made against him. 

Particulars must always he given of any alleged negligence or con- 
tributory negligenoo. 

In an aotion of defamation, where the defendant justifies, if the libel 
or slander consists of one specific charge, it is sufficient to allege generally 
that tho words are true, and no further particulars are necessary ; the 
plaintiff knows what the defendant will try and prove against him at tho 
trial. But where a general charge of misconduct ia made, and the defen- 
dant has justified, specific instances must he given in the Defence, and 
stated with sufficient particularity to inform tho plaintiff precisely what 
are tho facts to he tried, and what is the charge made against him. 

Gordon, Camming v. Green and otters, 7 Times L. It. 408. 

Devereux v. Clarice c6 Co., (18B1) 2 Q, B. 582 ; 60 L. J. Q. B. 773 ; 

7 Times L. E. 714. 

Zierenferg and wife v. Labouchere, (1893) 2 Q. B. 183; 63 L. J. 

Q. B. 89 ; 41 W. B. 675 ; 69 L. T. 172. 

Emden v. Burns, 10 Times L. E. 400. 

Arnold and Butler v. Bottomley and others, (1908) 2 K. B. 151 ; 

77 L. J. K. B. 584 ; 98 L. T. 777. 

Where the defendant justified an imprisonment of the plaintiff on the 
ground of a contempt committed tarn fadis quarn verbis, the plea was 
adjudged to he bad, because it set forth the contempt in this general way 
without showing its nature more particularly, 

Collett v. The Bailiffs of Shrewsbury, 2 Leo. 34. 

Action for wrongful dismissal, Defence, that the plaintiff did not 
serve the defendant faithfully, as in the said agreement stipulated. Per 
Brainwoll, B., “this is a plea of confession and avoidance, and bad os 
being too general.” 

Ilorton v. McMurtry (1860), 5 II. & N. at p. 671. 

When the pleader seeks to avoid the Statute of Limitations by pleading 
concealed fraud, ho must state his ease with tho utmost particularity, or 
tho pleading may be str.ick out under Order XXV. r. 4, or under the 
inherent jurisdiction of tho Court. 

Biddell v. Earl of Strathmore, 3 Times L. E. 329. 
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Lawrance v. Lord Norreys, 15 App. Qua. 210 ; 59 L. J. Oh. 681 ; 
38 W. E, 753 ; 62 L. T. 706 ; 6 Times L. E. 285. 

Willis v. Earl Howe, (1893) 2 Oh. 645; 62 L, J. Oh. 690; 41 
W. E. 433 ; 69 L. T. 358. 

Betjemann v. Bebjemann, (1895) 2 Oh. 474; 64 L. J. Oil. 641 ; 44 
W. E. 182 ; 73 L. T. 2. 

Bulli Coal Mining Co.v. Osborne, (1899) A. 0. 351; 80 L. T. 430. 

In re McCollum, (1901) 1 Oh. 143 ; 70 L. J. Oh. 206 ; 49 W. E. 
129; 83 L. T. 717. 

Tho dofondants charged the plaintiffs with “ an attempt to mislead the 
public.” North, J., ordered them to give particulars of the way in which 
they alleged the plaintiffs had attempted to mislead the public. 

Griffith and others v. Curtis and Harvey (not reported). 

Uncertainty. 

I concludo with one practical observation. Counsol often 
oannot be as precise as they desire, because they cannot obtain 
definite information. Tho lay client is abroad, or there is 
some other reason. Well, where you cannot be exact, make 
too broad rathor than too narrow an allegation.# It is bettor 
to olaim too much than too little. It is wisor to state your 
client’6 right too largely, if you cannot state it exactly; as tho 
greater includes the less. Either party will be allowed as a 
general rule to provo so much of his allegation as is necessary 
to support his case, although he has alleged more in his plead- 
ing; for, in tho language of the old pleaders, “pleadings are 
construed distributively . ’ 1 


Illustrations. 

If the plaintiff claims 500/., ho will bo allowed to recover 100Z. or 200/.; 
though where tho items aro divisiblo and axiso out of separate facts, he 
ought to be made to pay tho costs occasioned by his joining tho items as 
to which he has failed. 

This was not so in Eoman law ; there, if a defendant could show that 
the plaintiff had claimed too much, he won the action. The plaintiff had 
to recovor the full sum he claimed or nothing at all ; this was called the 
except io pluris. This system had advantages to recommend it; hut such 
strictness would be impossible in these days. 

Whexe the plaintiff alloged that sevon quarters’ rent were duo, and the 
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evidence showed that only six quarters’ rent wore duo, it was hold that 
the variance was immaterial. 

Tunny d, Oibba v. Moody, 3 Bing. 3 ; 10 Moore, 062, 

In cases of unliquidated damages, he sure you claim enough, as the 
plaintiff cannot recover more than the sum claimed on his writ or State- 
ment of Cl aim. , even though tho jury award him more. But the judge 
will often in suoh circumstances amend tho figure. 

Modern, v. Modern and Barclay, 10 Timos L. B. 69, 

The Dictator, (1892) P. 64 ; 61 L. J. P. 72; 66 L. T. 863. 

An averment of intention is divisible ; so that where a lihel is alleged 
to have been published with intent to dofamo certain magistrates, and 
also to bring the administration of justice into contempt, it is sufficient 
to prove a publication with either of these intentions. 

Jl. v. Evans (1821), 3 Stark. 36. 

If a defendant pleads that ho has paid the plaintiff his whole debt, ho 
will he allowed to provo part payment as a defence pro tanto, and the 
plaintiff will recover judgment only for the balance. 

If a defendant in an action for the conversion or detention of goods 
denies that any of tho goods are the plaintiff’s, he will he allowod to 
provo at the trial that somo of them are not, though he may have to 
admit that tho rest are, the plaintiff’s. 

Frcsliiiey v, ITdk, 26 L. J. Ex. 228. 

If a defendant chooses on his pleading to deny his liability in respect 
of every item, in the plaintiff’s claim, he cannot ho compelled to give 
particulars stating which of them he really intends to dispute at the 
trial. 

James v. Radnor County Council, 6 Times L. B. 210. 

The plaintiff alleged that his vessel had been injured by the defendant’s 
ship running into it twice while it was at anchor, and driving it on the 
rocks. He failed to prove two separate collisions ; but he proved one of 
sufficient force to drive his vessel ashore, Held that ho was entitled to 
recover. 


Tyrer v. Henry (1860), 14 Moore, 83. 
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Cuaptee X. 

ANSWERING YOUR OPPONENT’S PLEADING. 

So far wo have dealt only with the statement by a party of 
his own caso. But after the first pleading each party must do 
more than state his own case; ho must deal with that pre- 
sented by his opponont. 

Now there are only three ways in which a party who mcaiiB 
to fight can deal with his opponent’s pleading: — 

(i.) He can deny the wholo or some essential part of tho 
averments of fact contained in it. This is called 
traversing an opponent’s allegations. • 

(ii.) He can say, “Well, that is true so far as it goes; but 
it is only half the truth. Here are several other 
facts which are omitted from your pleading, and 
which will put a very different complexion on tho 
case.” Alleging such facts is called pleading by way 
of confession and avoidance , or, moro shortly, con- 
fessing and avoiding ; because the pleador seems to 
confess that his opponent’s statement disclcses a 
good primd facie case; that it is on the face of it 
good in law and true in fact; and he thon goes on to 
allege new facts by which he hopes to destroy the 
effoct of the allegations admitted. 

(iii.) Ho may take a point of law, and say, "Assuming 
every word contained in this statement to be true, 
still I say that it is bad in law; it discloses no cause 
of action” (or "no defence to my action,” or "no 
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answer to my pica,” as the case may bo). This was 
formerly called demurring (from the Latin demorari, 
or French demorrer, to “ wait ” or “ stay ”) ; boeauso 
the party who demurred would not proceod with his 
pleading, but awaited the judgment of tho Court 
whether any ease was made out for him to answer. 
What was formerly a demurrer is now called “ an 
objection in point of lau," which is a short definition 
rather than a name. Howevor, it oxactly expresses 
what a demurrer was.” * 

Every objection in point of law asserts or implies that the 
pleading objected to is insufficient on tho face of it; honco it 
admits for tho moment that the allegations containod in it are 
true. Thus, it may be said that a traverse donies, and an 
objection admits. But they are alike in this, that neither of 
them introduces any fresh matter; whereas a plea in confession 
and avoidance neither simply admits nor merely denies; it 
admits tho facts alleged in the opponent’s pleading, subject 
however to the new facts by which it seeks to destroy their 
legal effect. 

Formerly, tho party pleading had to elocl which of these 
three courses he would adopt; he could not both demur and 
plead, nor could he traverse any allegation to which he also 
pleaded by way of confession and avoidance. Now, however, 
he may adopt either or any of these methods; tho same 
allegation may bo traversed in point of faot, objected to as 


* Theie is, howevor, this difference between tho .former demuner and 
the present aybtem. Formerly a party who had. demurred could, always 
•without leave set tho demurrer down, for argument bofore tho Court m 
kmc, and thus frequently delay tho trial of the action, Now the point 
of law raised by an objection is to be disposed of by the judge who tries 
the cause at or after tho trial, unless a Master ovdors, or the paities 
consent, that the point of law ho argued before the trial. 
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bad in law, and at tho same time collateral matter may bo 
pleaded to destroy its effect. Remember, howover, that it is 
foolish to multiply the issues needlessly; as your client may 
be ordered to pay the costs of thoso which he fails to provo, 
even though he succeeds on the main issue. 

This may bo best explained by one or two instances: — 

Statement of Ulnim. 

Writ issued November 18th, 1909. 

1. On August 18th, 1909, the defendant promised to pay tho plaintiff 
the sum of 300/. on November 18th, 1909. 

2. The defendant did not pay the plaintiff the said sum of 300/., or any 
part thereof, on November 18th, 1909, or at all. 

And the plaintiff claims the said sum of 300/. with interest thereon 
at the rate of 5 per cent, per annum, from November 18th, 1909, till 
payment or judgment. 

To this badly-drafted claim the defendant may, if he lilces, 
lako threo objections in point of law: he is not bound to stato 
thorn in his pleading unless he likos. He will probably also 
traverse the alleged agreement. * 

Defence. 

1. Tho defendant never promised as alleged. {Traverse.) 

2. Tho defendant will object that no consideration is shown for his 
alleged promise. 

3. The defendant will object that no facts are disclosed which render 
any interest payable on the said sum of 300/. 

4. Tho defendant will object that the writ was issued one day too soon. 

Bui this is a technical kind of defenoe. Paragraph 1 is pro- 
bably untrue; and there was probably also some consideration 
for the promise, if indeed it was not undor seal; so that the plain- 
tiff could amend his Statemont of Claim and proceed. Para- 
graph i. raises a more serious objection, but this can be got over 
by tho plaintiff’s discontinuing this action, paying the costs, and 
issuing a second writ. In the second action the defendant would 
probably be driven to confess and avoid. 

Defence in Second Action. 

1. The defendant admits that he promised to pay the plaintiff tho said 
sum of 300/. on November 18th, 1909 ; but he promised to do so on one 
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condition only, viz. : —that tho plaintiff had by that day built a stable for 
tho defendant in acoordanco with a specification clatod May 3rd, 1909. 

2. The plaintiff did not by November 18th, 1909, or any otbor day 
build a stable for the defendant in accordanco with the said specification. 

We thus learn at last what is the real bono of contention bo- 
tween tho parties. 

Take another instance: — 

Statement of Claim. 

(Indorsed on writ.) 

1. On Apiil 13th, 1901, tho defendant agreed that if the plaintiff would 
supply goods to C. D. he would see the plaintiff paid therefor, 

2. On the faith of this guarantee, the plaintiff supplied 0. D. with tho 
following goods, the price of which is 2131. 8a. lid. 

(Particulars of the goods supplied, with dates.) 

3. Neither 0. D. nor the defendant has paid the plaintiff the said price 
ox any part thoreof. 

And tho plaintiff claims 213?. 8«. lltZ. 

r 

Defence. 

1. The defendant never agreed ns alleged. 

2. There is no memorandum in writing of tho allogod agreement 
sufficient to satisfy the Statute of Prauds. 

3. The plaintiff discharged the defendant from all liability by giving 
time to the principal debtor, the said C. D. 

4. By a deed dated January 18th, 1903, made between the plaintiff and 
the defendant, tho plaintiff released the cause of action on which he now 
bues. 

5. Such cause of action, if any, did not accrue within six years, and 
the defendant will rely on the Statute of Limitations (21 Jac. I. o. 16). 

[N. 1). — Here the first paragraph traverses ; the other four confess and, 
avoid.) 


Reply. 

1. Tho plaintiff joins issue with the defendant upon paragraphs 1, 2, 
and 3 of tho Defence. 

[This is a compendious form of traverse which h permitted in a 
Reply or any subsequent pleudiny.'} 

2. The plaintiff was induced to oxecuto the said reloase by tho fraud of 
the defendant. Particulars of such fraud aro as follows :— ( State them.) 
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3. On May loth, 1904, tha defendant wrote and signed an acknowledg- 
ment that the debt now sued for romainod unpaid and duo to tho plaintiif. 

[Paragraphs 2 and 3 respectively confess and avoid paragraphs i 
and 5 of the Defence. A special Reply it necessary in this case.] 

Besides pleas by way of traverse and pleas by way of confes- 
sion and avoidance, there were formorly also cortain pleas which 
were called dilatory pleas, because they offered a merely formal 
objection to tho proceedings, without presenting any substantial 
answer to the morits of the notion. Such wero — 

(a) A plea to the jurisdiction, by which the defendant took 

oxoeption to the jurisdiction of the Court to enterlaiu 
the action. Such an objection is, of course, still possible. 
It is, however, very seldom met with in practice, owing 
to the stringent provisions of Order XI., and to the power 
given to a defendant to move under Order XII. r. 30, 
to sot aside the service of the writ. 

(b) A plea in suspension of the action; a plea which shows 

some ground for not proceeding in tho suit at tho pre- 
sent period, and prays that the pleading :pay be stayed 
until that ground ho removed. The number of theso 
pleas was always small, and nono of thorn were of 
ordinary occurrence in practice. Their place is now 
taken by a summons to stay proceedings, on the hearing 
of which the point is summarily decided. 

(o) A plea in abatement; a plea which showed some good 
reason for abating or quashing the Statement of Claim 
on the ground that it was improperly framed, without, 
at the samo time, tending to deny the right of notion 
itself: e.g., the misnomer of a defendant, or the non- 
joinder of a necessary party. But now “ no plea or de- 
fence shall be pleaded in abatement.” (Order XXI. 
r. 20.) The defendant must himself correot the mis- 
nomer; and he may, if he thinks fit, take out a summons 
to have the missing plaintiff or defendant made a party. 
(See post, p. 192.) 

In contradistinction to these dilatory pleas, traverses and pleas 
in oonfession and avoidance were called peremptory pleas or pleas 
in bar, hoeause they barred or impugned the right of action alto- 
gether. 

O.P. L 
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Those three things — traverse, confession and avoidaaico, and 
objection in point of law — must bo kept clear and distinot. 
The pleader may adopt any one or two or all three of those 
methods of pleading, so long as he makes it quite dear which 
he is adopting. The objoct of a traverse is merely to compel 
the opposite party to prove his allegations true in fact; it 
does not dispute their sufficiency in point of law. If either 
party desires to objoct to his opponent’s pleading in point of 
law, he must do so clearly and distinctly by way of objection. 
A pica, which may be eithor a traverse or an objection, is 
embarrassing and will be struck out. (Stokes v. Grant , 4 
C. P. D. 25.) 

Moreover, an objection in point of law can only be raised 
where the fault of which you desire to take advantage is 
apparent on the face of the pleading to which you object. 
You cannot state new facts in your own pleading or on 
affidavit, and then contend that the result of the combination 
is to show that your opponent is wrong in his law. It is the 
province of a plea in confession and avoidanoe to state new 
facts which put your opponent out of court. 

lllvsfrations. 

If in a Statement of Claim facts be allegod “ by reason whereof the 
plaintiff became seised, &c.,” or “ the defendant beeamo liable, &c.,” the 
defendant must not traverse, donying that "by reason thereof, &o.” 
For if be intend to question the facts from which the seisin or liability 
is deduced, he should traverse these facts and them only; if ho dis- 
putes the legal inference drawn from the facts, then the proper oourse 
is for him to object ; or lie may do both, if he keeps the two defenoes 
clear and distinct. 

Priddle and Nipper's Case, 11 Hep. 8, 10. 

In an .action of covenant, the plaintiff sot out a dood which contained 
u recital that the plaintiff was tlio inventor of certain looms, and had 
given the defendants permission to use them, in consideration of their 
paying him pertain moneys. The defendants ploadod that the plaintiff 
was not the true inventor. To this plea the plaintiff should havo replied 
.specially, setting up the recital by way of estoppel; astho defendants 
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were estopped from denying tho statement mado in the dood -which they 
had executed. Instead of doing this ho took issue in fact on tho plea, 
It was held, that in that state of tho rocord the defendants were not 
estoppod by tho recital of the dood from proving that the plaintiff was 
not the true inventor. Tho plaintiff had in fact waived the estoppel by 
hie bad pleading. 

Bowman v. Rostron, 2 A. & E. 296, n. 

So, too, a traverse cannot be made to do tbs work of a plea 
in confession and avoidance. Its office is to contradict, not 
to excuse. Matter justifying an act must not be insinuated 
into a plea which denies the act. “All matters in confession 
and avoidance shall -ho pleaded specially.” (Pleading Pules 
of Hilary Term, 1853, rr. 12, 17.) 

As a general rule* the burden will lie on your opponent to 
prove at the trial the faots whioh you have traversed; but the 
burden will lie on you to prove the facts which you have 
alleged by way of confession and avoidance. And you will 
not ,bo allowed to shift tho onus of proof by traversing when 
you should confess and avoid, even where your opponent haB 
given you the opportunity by introducing an unnecessary 
averment into the preceding pleading. 

Illustrations. 

A Statement of Olaim in libel or slander always alleges that “the 
defendant falsely and maliciously wrote [or ‘ spoke ’] and published the 
words.” Yet the defendant may not plead " the dofendant never wrote 
[or 1 spoke ’] or published the said, words f alsoly or malioiously or at all.” 
Por this, while apparently merely a denial of the faot of publication, is 
also an insinuation that the words are true, and that the oooasion of 
publication is privileged. It is in fact a traverse and two pleas in con- 
fession and avoidance all rolled into one. It is for the plaintiff to prove 
tho publication ; for the defendant to prove truth or privilege. 

Belt v. Lawes, 61 L. J. Q,. B. 369. 

So in an notion against a master for the dismissal of his servant, the 
Statement of Claim will certainly allege that the defendant wrongfully 


' But see post, p. 294. 
L 2 
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dismissed the plaintiff from his employ. But tho defendant ought not to 
traverse this allegation in its entirety. To plead ‘ ‘ Tho defendant never 
■wrongfully dismissed the plaintiff/’ would ho had ploading; for it is 
ambiguous, Does it mean “The defendant nevor in fact dismissed the 
plaintiff,” or "The defendant had a right to dismiss the plaintiff and 
therefore did so ” ? The defendant may plead both defences or either, so 
long as he makes his meaning dear. Ho may traverse the faot of dis- 
missal, if he wishes. He may go on to justify the dismissal by showing 
that the plaintiff was guilty of misoonduot which on-tailed the defendant 
to dismiss him. This would ho a plea in confession and avoidance, and it 
should state the particular acts of misconduct on which the defendant 
ratios as justifying tho dismissal [ante, pp. 137, 188). It is for tho plaintiff 
to provo the dismissal ; and for the defendant to show that it was justified. 

Lush v. Russell , 5 Ex. 203 ; 19 L. J. Ex. 214. 

Ilortm v. McMnrtry, 6 H. & N. 667 j 29 L. J. Ex. 260 ; 8 W. It. 

286. 
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TRAVERSES. 

A traverse is the express contradiction of an allegation of 
fact in an opponent’s pleading; it is generally a contradiction 
in terms. It is, as a rule, framed in the negative; because the 
fact which it denios is, as a rule, alleged in the affirmative. 

As to traverses, there are three fundamental rules, the object 
of which is to compel each party in his turn to admit frankly, 
or deny fully, each allegation of fact in the pleading of hie 
opponent: — 

I. Every allegation of fact in any pleading, if not 

DENIED SPECIFICALLY, OR BY NECESSARY IMPLICATION, OR STATED 
TO BE NOT ADMITTED IN THE PLEADING OF THE OPBOSITE PARTY, 
SHALL BE TAKEN TO BE ADMITTED, EXCEPT AS AGAINST AN 
INFANT, LUNATIC, OR PERSON OF UNSOUND MIND NOT SO FOUND 

by inquisition. (Order XIX. r. 13.) 

II. Each party must deal specifically with each alle- 
gation OF FACT OF WHICH nE DOES NOT ADMIT THE TRUTH, 
except damages.* (Order XIX. r. 17.) 

III. When a party in any pleading denies an allega- 
tion OF FACT in THE PREVIOUS PLEADING OF THE OPPOSITE 
PARTY, HE MUST NOT DO SO EVASIVELY, BUT ANSWER THE POINT 

of substance. (Order XIX. r. 19.) 

Due ohservanco of these rules will speedily bring the parties 
to a definite issue. 

Note, first, that only allegations of fact should be denied. 

* No denial or defence is “ necessary ns to damages claimed, or their 
amount ; but thoy shall bo deemed to he put m issue in all oases, unless 
expressly admitted. 1 ’ (Order XXI. r. 4.) And see post, p. 218. 
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If your opponent pleads matter of law, you should not 
traverse it. 

Illustrations, 

In an action of trespass for fisting in tho plaintiff’s fishery, the 
defendant pleaded that the locus in quo was an arm of the sea, in which 
evory subject of the realm had the liberty and privilege of free fishing ; 
and the plaintiff, in his replication, deniod that in the said arm of the soa 
every subject of the realm had the liberty and privilege of free fishing. 
This was held to bo a traverse of a mare inference of law, and therefore 
bad. 

Richardson v. Mayor of Orford, 2 II. Bl. 182. 

So whore, in an action for improperly removing a wall, the plaintiff 
alleged that it was the defendant’s duty to have taken proper precautions 
in pulling it down so as not to injuro on adj oining vault of the plaintiff’s ; 
and the defendant pleaded by way of traverse that it was not his duty to 
have taken any precautions ; this was held a bad plea. 

T rower y. Chadwick, 3 Bing. N. 0. 334 ; 3 Soott, 899. 

Matters of law, or any other matters which are not fit subjeots of 
traverse, are not taken to he admitted by the defendant’s “ pleading over ” 
(i.e., by hie omitting all reference to them in his pleading). 

See Tim King v. The Bishop of Chester , 2 Salk, at p. 561. 

Bennion v. Davison, 3 M, & W. 179. 

Gale v. Lewis, 9 Q. B, 730 ; 16 L. J. Q. B. 119. 

King y, Norman, 4- 0. B. 884 ; 17 L. J. 0. P. 23. 

Neither party should traverse matter not alleged; he should 
be content to answer the oase that is actually laid against him, 
not that which he thinks his opponent meant or ought to have 
raised. Neither should he plead to his opponent’s particulars, 
or to any matter in his pleading introduced by a videlicet; nor 
to the prayer or claim for relief at the end of his pleading. 

Illustrations. 

Action against an administratrix founded on a promise made by the 
intestate. Defence : “ The defendant (t'.e,, tho administratrix, not the 
intestate) nover promised os allogod.” This was hold to be obviously 
immaterial and bad. 

Anon., 2 Yent. 196, 

Rassatn v. Budge, (1893) 1 Q, B. 571 ; 62 L. J. Q, B. 312 ; 41 
IV. E. 377 ; 08 L. T. 717. 

It is quite unnecessary to plead: “The particulars delivered by the 
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plaintiff in jmvsuanco of tho orrlor of Master , dated July 2nd, 

1900, are insufficient to onablo the doiondant to check tho prices of the 
items oharged for.” Plead boldly : “ The defendant never agrood to pay 
the plaintiff the prices ho has charged, for the Baid work, Inborn, and 
materials. Such prices are unreasonable and exorbitant.” 

In an action of debt on a bond conditioned for tho payment of 1,650/., 
the defendant pleaded, that “ part of tho sum mentioned in tho condition, 
to wit, 1,500/., was won by gaming, contrary to tho statute in such case 
made and providod; " and that tho bond was consequently void. The 
plaintiff, in hi6 replication, denied that 1,300/. was won by gaining as 
alleged. The Court was of opinion that tho material part of the plea was, 
that part of tho money for which tho bond was given was won by gaming; 
that tho words “to wit 1,300/.,” wore only form, of which tho replica- 
tion ought not to have takon notice ; and that the replication was ill, 
because it put tho prociso sum in issue, and tended to oblige tho defendant 
to prove that tho whole 1,500?, was won by gaming ; whereas tho statute 
avoids tho bond if any part of tho consideration ho on that account. The 
proper replication would kavo been: “No part of the Bum montioned in 
the condition was won by gaming.” 

Gulburue v. Siockduk, 1 Stra. 493. 


I. Every allegation of Fact not denied is admitted. 

The pleader must either admit or dony ©very material fact 
in the pleading of his opponent : and he must make it 
absolutely clear whioh. facts he admits and which he denies. 
To ensure this, the rule provides that every allegation of fact 
which the pleader desires not to admit must either he denied 
specifically or by necessary implication, or be stated in his 
pleading to he not admitted. As a rule, he should deny, when 
the facts are necessarily within his client’s own knowledge: 
other facts whioh happen inter alios, &o., he may refuse to 
admit. But he must be just as specific in not admitting as in 
denying (per Jossol, M. ft., in Thorp v. Holdsworth, 3 Ch. D. 
at p . 640) ; in either case he must leave no uncertainty as to 
how much or how little he intends to admit. 

What is meant by “ necessary implication ” ? Where travers- 
ing one allegation necessarily and unmistakably traverses 
another as well, the latter allegation is denied by necessary 
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implication. But ii there can possibly he any misconooption 
about the matter, it is 6afcr to deny both expressly. 

It is in the power oi the party either to admit or to deny 
each allegation in his opponent’s plea, as ho thinks fit. II he 
deoides to deny it, he must do so clearly and explicitly. Amy 
equivocal or ambiguous phrase will be construod into an 
admission of it. There is no third or intermediary stage. If 
the judge does not find in the pleading a specific donial or a 
definite refusal to admit, there is an end of the matter; the 
fact stands admitted. 


Illustrations. 

Claim for specific peiformauco ol a contraot. Defence . “ The defendant 
puts the plaintiffs to proof of the sevoral allegations in their Statement of 
Claim.” Held, that all the plaintiffs’ allegations wore admitted. 

Harm t. Gamble, 7 Ch. D. 877 ; 47 L. J. Ch. 344 ; 38 L. T. 263. 

Defence: ‘‘Tlio defendants do not admit the correctness of” certain 
allegations in the Statement of Claim, “and require proof thereof.” 
Held, an insufficient denial. The defendants were ordered to state in 
what respects tlioy disputed those allegations. 

Ruttir v. Trei/ent, 12 Ch. D. 758; 48 L. J. Ch. 791 ; 27 "W. E,. 

902 ; 41 L. T. 1(3. 

Defence : “ The terms oi tho arrangement were never definitely agroed 
npon as alleged.” Held, that such a traverse was an evasive donial 
within the rules of Older XIX., and that it admitted that an agreement 
was in fact made as alleged. Jesscl, M. E. ; “Tho whole object of 
pleadings is to bring tho parties to an issue, and tho meaning of the rules 
of this Order is to prevent the issue boing enlarged, which would prevent 
either party from knowing, whon tho causo camo on fur trial, what the 
real point to ho discussed and decided was, . . . The defendant is bound 
to deny that any agi cement nr any terms of arrangement wero ever come 
to, if that is what he means ; if ho does not mean that, he should say 
that there were no terms of arrangement come to, except the following 
teims, and then stato what those terms wero.” 

Thai p v. HM worth, 3 Ch. D. (337 ; 45 L. J. Ch. 406. 

If I deny that the defendant was over tenant to tho plaintiff of certain 
piemin I deny by neu'wiry implication that the plaintiff ever demised 
thos' premia to the defendant. But the converse does not hold. The 
defendant may now ho tenant to tho plaintiff, although the plaintiff never 
demised tho premises to him. E.i/., tho plaintiff’s ancestor may have 
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dcmisod the promises to the defendant for a long torm which is still 
unoxiiired. 

Tho party pleading is entitled either to admit or dony, as lio thinks fit. 
Ileneo there is no need for him to apologize for his donial, or to oxplain 
why ho does not admit the allegation. For instance, it is quite im- 
noeossary for him to plead : “ Tho defendants do not know when the 
plaintiffs first published tho photographs referred to in the soeond para- 
graph of the Statement of Claim, and theroin alleged to he photographs 
representing, &o . ; and thoroforo they do not admit that such photographs 
were first published and circulated hy the plaintiffs in or about tho month 
of October, 1889, as in tho said paragraph alleged.” 

How much ought tho party pleading to admit, and how 
much to deny ? Clearly it is wrong to dony plain and 
acknowledged facts, or any fact which it is not to youx 
client’s interest to deny. It was intended by tho framors of 
the Judicature Act that each party in his pleading should 
frankly admit every statement of fact which he doos not 
intend seriously to dispute at the trial. But this intention 

has not been carried out. Counsel hesitato to make admis- 

* 

sions, junloss they aro expressly instructed to do so, which 
they very seldom are. Solicitors hesitate to instruct oounsel 
to make admissions, because the faots have not yet been 
thoroughly sifted ; they do not feel sure that they havo got 
to the bottom of the case; and they fear something may turn 
up hereafter which may make thorn wish to recall the 
admission.* Either party may at any stago of tho case move 
for judgment on tho admissions which have been made by tho 
other side. (Order XXXII. r. 6.) You must be careful, there- 
fore, how you admit even introductory paragraphs, which may 
appear immaterial; they were not inserted without some pur- 
pose. Besides, it is sometimes desirable to deny a particular 
fact so as to compel your opponent to call as his witness a 
person whom you wish to cross-oxamino, or by whose ovidence 


* This, in a proper case, can he done [Ilcllia v. Burton, (1892) 3 Oh. 
226; 40 W. E. 810; 07 L. T, 146). 



154 


TEA VERSES. 


you hope to prove a particular fact essential to your caso, and 
thus, perhaps, to he enabled to dispense with calling any 
witnesses, and so gain the right to the last word- 
On the other hand, in actions for debts or liquidated 
damages, tho defendant, by omitting to plead any denial or 
refusal to admit, and pleading affirmatively only, may gain 
tho right to begin. Where, however, the action is brought 
for unliquidated damages, this consideration does not apply; 
for in that case tho plaintiff is always entitled to begin, even 
though the burden of proof lies on the defendant. (See post, 
p. 307.) 

But as a rule eaoh party should admit whatever facts can 
he proved against him without trouble. Moreover, it looks 
weak to deny everything in your opponent’s pleading. It 
suggests that you have no substantial defence to it. “ By 
rashly traversing statements which are obviously true, much 
unnecessary expense may be oaused.” ( Per Fletcher Moulton, 
L. J., in Lever Brothers v. Associated Newspapers, (1907) 2 
K. B. at p. 628.) Hence, it has been wisely provided by 
Order XXI. r. 9, that “ where the Court or a judge shall be of 
opinion that any allegations of fact denied or not admitted by 
the Defence ought to have been admitted, the Court or judge may 
make such order as shall be just with respeol to any extra costs 
occasioned by their having been denied or not admitted.” It 
is a pity that our judges make little or no use of this power. 

Thera is ono case in which it is shameful not to make a proper 
admission. If your opponent relies on a written document, he 
•« ill either set out the words of the document in Ms pleading, or he 
will state shortly its effect. In the latter case, as your construc- 
tion of the document will probably differ from his, it is quite 
legitimate to traverse his version of its effect. But if he sets out 
the actual ft onh> corrci tly, it is to my mind slovonly work to plead, 
as is sometimes done: ' Tlio defendant does not admit that the 
tonus of tho said indenture arc sufficiently or correctly set forth in 
paragraph t of tho ^Statement of C’laim, and craves leave to refer 
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to the original theroof at the trial for greater cortainty as to its 
terms and effect.” Why “ cravo leave ” to do horeaEtor that which 
yon have now an absolute right to do? “ Every parly to a cause 
shall be entitled at any time, by notice in writing-, to give notioe 
to any other party, in whose pleadings reference is made to any 
document, to produce such document for the inspoction of tho 
party giving such notice, or of his solicitor, and to permit him or 
them to take oopies thereof.” (Order XXXT. r. 15.) Obtain a 
copy of tho document under this rule, if you have not one already, 
and see if its terms are or are not correctly stated by your oppo- 
nent. If they are, admit that they are, adding such other portions 
as you yourself rely ou. If they arc not, then sot them out cor- 
rectly yourself, if you deem them material. I always suspect that 
the man who “ craves leave ” is porfoctly familiar with the con- 
tents of the document all the time. 

II. Denials must be Specific. 

“It shall not be sufficient for a defendant in his Defence 
to deny generally the grounds alloged by tk<^ Statement of 
Claim, or for a plaintiff in Mb Reply to dony generally the 
grounds alleged in a Defence by way of counterclaim, but 
each party must deal specifically with each allegation of fact 
of which ho does not admit the truth, except damages.” 
(Order XIX- r. 17.) Tho part y pleading must make it quite 
clear how much of his opponent’s case ho disputes. Some- 
times, in order to obey the rule and to deal specifically with 
every allegation of fact of which he does not admit the truth, 
it is unnecessary for him to place on the record two or more 
distinct traverses to one and the same allegation. Merely to 
deny the allegation in terms will often be ambiguous. 

Illustrations. 

Claim: “The defendant broko and entorod the close of the plaintiff ” 
[specifying ft], IE the defendant pleads : “ The defendant never broke or 
entered the close of tho plaintiff,” the moro obvious meaning of this alle- 
gation is that ho never broko or entered the cIobo which the plaintiff 
claims as his ; but it may he that his case is that the dose specified does 
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not belong to tlio plaintiff. The words are capable of that meaning ; and 
il such ambiguity were permitted, pleadings would lose thoir utility. If 
the defendant intends at the trial to dony tho plaintiffs possession or right 
to possession of the olose in question, ho must say so distinctly. A litoral 
traverse of tho words of tho claim will be taken to deny morely that the 
defendant, in fact, broke and entered that close. If, then, the defendant 
desires to raise both defences — to deny both the aot complained of and 
the plaintiff’s title to tho land — he must put on the record two separate 
paragraphs, c.y. : — 1. “The defendant novel’ broke or entered the said 
dose. 2. The said close is not the plaintiffs close.” 

Heading Holes of Hilary Tonn, 1853, r. 19. 

In an action of trover, dotinuo, or trespass to goods, the defendant is 
similarly required to deny specially that the goods were tho property of 
the plaintiff. A mere traverse of tho conversion, detention, or trespass 
will bo taken as denying merely tho acts complained of. 

Pleading Rules of Hilary Term, 1853, rr. 15, 20. 

Again, i! tho plaintiff alleges that “ the said A. B. oxocutod the said 
deed on behalf of the defendant, as his agont, acting under a power of 
attorney duly signed by the defendant,” the defendant must not pload, 
“ The defendant denies that the said A. B. executed the said deod on 
behalf of the defendant, as his agent, under a power of attorney duly 
signed by tho defendant.” IE ho wishes to travorse the wholo allegation 
he must plead : 

“1, The said A. B. never executed the said deed. 

“2. The said A. B. never executed the said doed on behalf of the 
defendant, or as hit. agent. 

“ 3. Tho defendant never signed any such power of attorney as alleged, 
nor did A. B. over act thereunder," 

Otherwise it would not be clear how much of the plaintiff’s allegation 
the defendant really denies. 

So, if tho defendant says that ho never seduced tho plaintiff’s servant, 
this will be taken as a denial of tbe act of seduction. The defence that 
the girl seduced was not tho plaintiff’s servant must bo specially pleaded. 
J’onvnfe v. (ribbini, 5 Q. B. 297 ; 13 L. J. Q. B. 36. 

If the respondent in a suit for dissolution of marriage wishes to raise at 
the hunting any question ns to tho patornity of any child tho oustody of 
which is claimed by tbe petitioner, she must file an answor in tbe suit 
specifically raising the question. 

Gonlon v. (roribm, (U)03) P. 92 ; 72 L, J. T. 34 ; 88 L, T. 573. 

Whenever tho ruuso of action depends on tho plaintiff’s holding a 
certain office, or carrying on a profusion or trade, tho defendant must 
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always specially dony that tlio plaintiff held that offieo, or carried on that 
profession or trado, at date of writ, if such ho tho fact. 

Gallwey v. Marshal/, 9 Ex. 300 ; 23 L. J, Ex. 78. 

If either party wishes to deny the right of any othor party to olaim as 
exeoutor, or as trustee, whether in bankruptcy or otherwise, or in any 
representative or other alleged capacity, or the alleged constitution of any 
partnership firm, he shall deny the same specifically. 

Order XXI. r. 5. 

III. Denials musl not be Evasive. 

“ When a party in any pleading denies an allegation of fact 
in the previous pleading of tho opposite party, ho must not do 
so evasively, but answer the point of substance.” 

Or using the old phraseology, a traverse mdst be neither 
too large nor too narrow. He must deny enough and not 
too much. 


Illustrations. 

If it be alleged that the defendant received a certain sum of money, it 
will not be sufficient for him to deny that he receivfll that particular 
amount, hut he must dony that he received that sum or any part thereof, 
or olso set out how much ho reoeived. 

Order XIX. r. 19. 

The plaintiff alleged that his agent, the defendant, had not handed over 
to him certain rents which he had received from the plaintiff’s tenants. 
Defenoe: “The defendant has handed ovor to the plaintiff all the rent 
which he has received from, the plaintiff’s tenants.’’ This is a bad traverse, 
though it is in tho vory words of the claim. It is not clear whether the 
defendant has received all the rent due or part or none of it. He must 
state whother ho has reoeived any, and, if any, how much rent, and what 
amount he handed over to tho plaintiff, and when. 

Kennett v. Mundy, Judge at Chambers (not reported). 

How should a defendant traverse this statement: “The promises were 
handed over in an unfinished condition ” ? If he says, “ The defendant 
denies that the promises were handed over in an unfinished condition,” 
this may mean that the promises have never yet been handed over at all. 
A similar objection will apply if he pleads: “The premises were not 
handed over in an unfinished condition.” The right traverse is : “ The 
premises were finished when handed over.” 

Action against a sheriff for an esoapo. Defenoe that, if any suoh 
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escape tbs made, the prisoner voluntarily rotumod into custody before 
the defendant knew of tlio osoapo, &o. Tho Oourt refused to allow the 
plea to be so framed; for “ he cannot plaad. hypothotically, that if there 
has beon an escape, there has also been a return. He must either stand 
upon an averment that thore has been no escape ; or that tlioro have been 
one, two, or ton escapes, after whioh the prisoner returned.” It was an 
evasive denial which was half an admission. 

Griffiths v. Eyles , 1 Bos. & Pul. 413. 

Tho condition of a bond obliged the defendants to see that L., a 
collector of property tax, duly perfonnod certain, duties of bis office 
specified therein. The defendants ploadod that they had performed all 
things on their part to be performed. Such plea was hold to be bad in 
substanco, because (amongst other reasons) it averred general performance 
by the defendants, instead of showing how thoy had performed the con- 
dition; and also for not showing that L. had performed his duties. “It 
is left altogether uncertain what the acts ore that tho defendants rely on 
as amounting to performance.” 

Kepp v. Wiygett, 8 0. B. 280, 290 ; 17 L. J. C. P. 295. 

So in an action of debt on a hond conditionod for tho payment of a 
sum of money, and for tho performance of covenants in an indenture, a 
plea of general performance was hold ill; for tho condition being to do 
several things, the dofendant was hound to plead to oach particularly by 
itself. 

Roakea v. Munaer, 1 C. B. 331 ; 14 L. J. G. P. 199. 

The defendant bound himself by a bond to perform all tbe covenants 
and other matters containod in a certain indenture some of which wero 
in a disjunctive or alternative farm ; so that the dofendant engaged to 
do either one thing or another. Here also an allegation of general 
performance would bo improper, and indeed altogether equivocal; the 
defendant must show which of the alternative acts ho performed. 

Oglethurp v. Hyde, Cm. Eliz. 233. 

Dangers of a literal Traverse. 

Do not traverse too literally. It is sufficient to answer the 
point of substanco. A traverse may become evasive, if it follows 
too closely the preoiso language of tbs allegations traversed. 

(i.) By traversing too literally you may fall into tlio vice of 
pleading “a negative pregnant.” A negative pregnant ie 
such, a form of negative expression as may imply or carry 
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■within it an affirmative proposition. It is therefore evasive 
and ambiguous, ancl must not be used. 

Illustrations. 

A Statement of Claim alleged that the defendant offered the plaintiff 
a bribe of 500Z. The defendant pleaded “ that ho had never offered the 
plaintiff a bribe of 6001. ’’ ; whioh would have been true if he had offered 
4001. or any other sum instead of 5001. Suoh a denial half admits the 
■main allegation that a bribe of somo land had boon offered. It is 
therefore an unfair and evasive denial. The defendant should have pleaded 
that ho nevor offered a bribe of 6001. or any other sum. 

Tildesley v. Harper, 7 Ch. D. 403; 47 L. J. Oh. 263; (C. A.) 

10 Oh. D. 393 ; 48 L. J. Oh. 405 ; 27 W. E. 249; 30 L. T. 

552. 

Colborne v. Stockdale, 1 Stra. 493, ante, p. 151. 

In an action of trespass the plaintiff claimed damagos for the defen- 
dant’s entering his house. The dofendant ploaded that the plaintiff’s 
daughter gavo him licence to do so ; and that he enteiod hy that licenoe. 
The plaintiff roplied that the dofendant did not enter hj her licence. This 
was considered as a negative pregnant ; for the pleading left it in doubt 
whether the plaintiff meant that there never was a Dbenoe, or that the 
defendant did not ontor by virtue of it. And it was held that the plaintiff 
should have travarsad the entry hy itself, or the licenoe by itself, and not 
both together. 

Myn v. Cole, Cro. Jao. 87. 

Action for assault and battery by a sailor against the mastor of his 
ship. The defendant justified, saying that he bade the plaintiff do some 
service in the ship, hut tho plaintiff refused: whereforo the defendant 
moderately chastised him. The plaintiff repliod that the defendant did 
not moderately chastise bim. And this traverse was held to he a negative 
pregnant ; for it might mean either that tho dofendant did not chastise 
tho plaintiff at all, or that he chastised him immoderately ; and is there- 
fore ambiguous. 

Auberie v. James, Vent. 70; 1 Sid. 444 ; 2 Keb. 623, 

(ii.) Again, there may be many details which were properly 
introduced into your opponent’s pleading, but which it is 
unnecessary for you to traverse expressly. By so doing you 
may raise false issues, and so evade “the point of substance.” 
“ If an allegation is made with divers circumstances, it shall 
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not be sufficient to deny it along with those oiroumstanoos.” 
(Ordor XIX. r. 19.) [Tlie addition of Llio words “or at all” 
will of ton cure this defect.] 

Illustrations. 

The plaintiff pleaded that the Queen, at a manor court held on such a 
day, by J. S., hor steward, and by copy of court roll, &c., granted certain 
land to A. The defendant traversed this allegation totidem verbis; he 
ploaded “ that tho Queen had not, at a manor court held on suoh a day, 
by J. S., hor steward, and by copy of court roll, granted tbo said lands 
to A." Tbo Court beld that this was a bad traverse. * ‘ The Queen never 
granted the said lands to A.” would have been sufficient ; for tho plaintiff 
was not hound to prove a grant on any particular day, or by any 
particular steward. 

Lane v. Alexander , Yolv. 122. 

If the plaintiff, in an action for wages, allegos that ho has served the 
defendant as a hired servant from Maroh 25th, 1908, to June 24th, 1909, 
at Epsom, in the county of Surrey, it would be a bod traverse for tho 
defendant to pload : “ The plaintiff did not serve tho defendant as a birod 
servant from March 25th, 1908, to June 24th, 1009, at Epsom, in the 
county of Surrey.” Tho defendant nauBfc either deny that the plaintiff 
ever served him at all, or else state for how long be admits the plaintiff 
did serve Mm. And he must not traverse the place, wMoh is immaterial ; 
or if be does he must add the words, that the plaintiff did not sorve him 
at Epsom “ or in any other place.” 

Dootrina Placitnndi, 360. 

Osborne v. Rogers , 1 Wins. Saund, 26T. 

Meager v. Currie, 11 M. & W. 14. 

To a Statement of Claim alleging that “ the defendant in or about 
Michaelmas, 1907, called upon several of the plaintiff’s tenants at tho 
premises. Nos. 43, 45, & 47, Bayham Street, Camden Town, and spoke 
and published to them ” a slander on the plaintiff’s title, it is sufficient to 
pload, “ Tho defendant never spoke or published tho said words.” For 
that answers the point of suhstonoe, and tho rest is denied by neoessary 
implication. To plead that the defendant did not call on several of the 
plaintiff’s tenants, &c., would'aemn to admit that he called on one or two 
of them ; and to deny that he spoko the words to any of tho plaintiff’s 
tenants would he consistent with having spoken them to someone not a 
tenant of the plaintiff’s, which might be equally aotionable. 


(Hi.) If your opponent's allegation bo in tbe conjunctive . 
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you must plead to it in the disjunctive ; otherwise your traverse 
may he too large; for it is seldom, if over, necessary for your 
opponent to prove at tho trial the whole of his allegation 
precisely as he has pleaded it. In other words, whon travers- 
ing, remember always to turn “ and ” into “ or,” and “ all " 
into “any.” 


Illustrations. 

Claim: “The defendant broke and entered the plaintiffs close and 
depastured tlio samo with ^heop and cattle.” The propor traverse is : 
“ Neither defendant broke or entered tho plaintiff’s close or depastured 
the samo with any sheep or cattle.” 

In an action on a policy of insurance, tho plaintiff averred “ that the 
ship insurod did not arrive in safety; but that tho said Bhip, tackle, 
apparel, ordnance, munition, artillery, boat, and other furniture wore 
sunk and destroyed in tho said voyage.” The defendant pleaded, deny- 
ing “ that the said ship, tacklo, apparel, ordnance, munition, artillery, 
boat, and other furniture weru sunk and destroyed in the voyage, in 
manner and form as alleged.” This was hold a bad traverse; tho 
defendant ought to have pleaded disjunctively, denying that tho ship, or 
tackle, or oppaxol, &c., was sunk or destroyed; because the plaintiff 
was entitled to recover compensation for anything that was insurod and 
had been lost ; whereas (it was said), if issue bad been taken on tbe plea 
as pleaded in tbe conjunctive form, “ and tbe defendant should prove 
that only a cable or anchor arrived in safety, be would be acquitted of 
tbe whole.” 

Cforarn v- Sweeting, 2 Wms. Saund. 205. 

Moore v. Boidcoit, 1 Bing. N. 0. 323. 

Stubbs v. Laiiuon, 1 M. 4 W. 728 ; 5 Dowl. 162. 

See othor instances of a traverse being too large — 

Busan y. Arnold, 6 U, & W. 559. 

Be Medina v. Norman, 9 M. & W. 820 ; 2 Dowl. N. S. 239. 

Aldis v. Mason, 11 0. B. 132 ; 20 L. J. 0. P. 193. 

Duwsoi iv. Wrench, 3 Ex. 359; 18 L. J. Ex. 229. 

As to traverses wbiob have been bold not too largo, soe — 

Palmer y. Gooden, 8 M. & W. 890 ; 1 Dowl. N. S. 873. 

Eden v. Turtle, 10 M. & "W. 035. 

How far should the pleader confine himself to merely travers- 
ing? Should he not, after denying his opponent’s story, go on to 
add his own version of the matter? 


o.p. 


M 
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This is sometimes a difficult quostion. The pleader must use 
his own discretion. It is somotimes most dosirablo to do so, in 
order to show dearly what is the real point in dispute.* IE, for 
instance, a plaintiff in his Statement of Claim sets out or rofers 
to certain clauses of a written contraot on which he relies, the 
defendant should certainly set out or refer to other clauses, if 
any, whioh tell in his favour. Again, if the plaintiff gives his ver- 
sion of the effect of a written dooument, it will certainly tend to 
clear the matter up if the defendant, instead of merely denying 
tho plaintiff’s vorsion, states also Ms own construction of the doou- 
ment. And in many cases it may bo desirable for a defendant 
thus to state definitely what his exact contention is. But by so 
doing he necessarily somewhat limits his case at the trial. He 
has no longer the same free hand. And there is this further 
danger, that if the defendant, instead of merely denying, sets up 
an affirmative case as well, both judge and jury will expect him 
to prove his affirmative case, and are apt to find against him if he 
does not. The onus of proof is not roally shifted by such a method 
of pleading. ( [Kilgour v. Alexander, 14 Moore, 177.) But if, 
when accused^ of a tort, the dofendant pleads, “It was A- who 
did it, not I,” the jury will be inclined to trout this as an admission 
that either A. or the defendant did it, and to conclude that if the 
defendant cannot prove his assertion that A. did it, he must have 
done it himself. 


Illustrations. . 

A purchaser suod his vendor for not delivering a proper abstract of 
title, and alleged that the sale was subject to a condition that the vendor 
Bhould deliver an abstract showing a good title, and that no such abstract 
had been delivered. The defendant would now he permitted to plead that 
the contraot between himself and the plaintiff really was that the defendant 
should deliver an abstract commencing with a. particular deed only, and 
that ha had done this ; though in 1847 such a ploa was held bad on special 
demurrer as an argumentative traverse of the contract deolarod on. 

Sharland v. Leif child, 4 0. B. 520 ; 16 L. J. 0. P. 217. 

If the defendant’s real case is that ho was not guilty of any negligence 
himself, it is ofton mxwiso for him to plead that thoro was contributory 
nogligenco on tho part of the plaintiff. 


* Sea tho judgment of Jessel, M. B-, in Thorp v. Eouldeworth, part of 
which is quoted ante, p. 132. 
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If the defendant's ease is that the plaintiff is not seised in foo, ho need 
not stato who is seised in fee, of the land. 

Robert Bradshaw's Gaee, 9 Hep. 60 b, ante, p. 108. 

Argent v. Durrant, 8 1. E. 403, post, p. 166. 

Where the defendants wore sued, as sheriffs of London, for allowing a 
debtor, Eobinson, to escape, they pleaded that it was their predecessors 
in ofiSoe who had allowed Eobiuson to escape. This was held a bad plea, 
beoause it neither traversed nor confessed the allegation that the defen- 
dants had allowod Eobinson to escape. They should have merely denied 
the aot attributed to themselves, and not have set up affirmatively that 
others were guilty of it. 

Mynottrs v. Twice and Yorlce, Sheriffs of London , 1 Dyer, 66 b. 

Action for breach of copyright. The plaintiff alleged that his song had 
been duly registered according to the Copyright Aot. Tho defendant 
pleaded, “ The defendant denies that tho said song has been duly regis- 
tered ; tho date of the first publication thoroof is not truly enterod.” Had 
he not added the latter clause he might huvo won the action ; as it was, 
he failed. Ecu' it turned out at tho trial that the date of publication was 
truly entered, hut the name of the publisher was not. The Aot required 
both to he truly stated; hence the song had not in fact been duly regis- 
tered. But Pry, J., hold that it was not open to the defendant to raise 
this point ; the monnor in which the defendant hod pleaded was, in effect, 
“ an admission that in every respect but that one whioh was mentioned 
the registration was duly oflocted. 1 ' And he refused leave to amend. 

Collette v. Goode, 7 Oh. D. 842; 47 L. J. Oh. 370; 38 L. T. 604. 

So where a plaintiff allegod that II. “ agreod by writing under the hand 
of his agent thereunto lawfully authorized," the defendant pleaded that 
“ H. never agreed by writing under tho hand of any agent thereunto 
lawfully authorized,” but added that “ II. was of unsound mind, and 
therefore could not lawfully authorize any agent.” It was held that this 
addition limited tho preceding general words, so that H.’s unsoundness 
of mind was the only substantial issue raised ; and that if H. was of sound 
mind, the defendant could not go into other matters to show that in fact 
H. never authorized anyone to sign this agreement ; beoause “ the denial, 
being justified by a fact spooifioally alleged and no other, must he taken 
to refer to that tact alone.” 

Byrd v. Nunn, S Oh. D. 781 ; 25 W. E, 749 ; 37 L. T. 90 ; 

(C. A.) 7 Oh. D. 284 ; 47 L. J. Oh. 1 ; 26 W. E. 101 ; 37 L. T. 

585. 

Of. Harris v. Mantle, 3 T. E. 307, post, p. 200. 

And Angerstdn v. TIandson, 1 Or. M. & E. 789, post, p. 182. 
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MATTERS IN CONFESSION AND AVOIDANCE. 

The party pleading ia often willing to admit that the facts 
alleged by his opponont are so far true, and that thoy mats 
out a good primd facie case or defence. But he desires ,to 
destroy the effect of these allegations either by showing some 
justification or excuse of the matter charged against him', or 
some discharge or release from it. A defendant, for instance, 
may seek to show on the ono hand that the plaintiff never 
had any right of notion, because the act charged' was under 
the circumstanoes justifiable; or, on the other, that, though 
the plaintiff had once a right of action, it has been discharged 
or released by some matter subsequent. In either case, he 
confesses the truth of the allegation which he prooeeds to 
answer or tfvoid. Hence such defences are called pleas in 
confession and avoidance. 

The effect of such admission, if it stand alone, is extremely 
strong; for it concludes the party making it, even though the 
jury should improperly go out of the issue, and find the con- 
trary of what is thus confessed on the record. ( Hewitt v. 
Macquire, 7 Ex. 80.) At the same time, the confession 
operates only to prevent the fact from being brought into 
question in the Bame suit; it is not conclusive as to the truth 
of that fact in any subsequent action between the same parties. 
And it will have no suoh operation at all, even in the same 
suit, if the party pleading also traverses the facts confessed, 
as he may do now. 


Illustrations. 

Action of assault. Defence that the defendant did the acts complained 
of in neoessary self-defence. This is a plea in confession and avoidanoe ; 
for it admits the assault while it justifies it. 
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Similarly, in an notion of libel, a ploa that tho words aro true or that 
thoy wore published on a privileged occasion admits that tho dofondant 
published the words of the plaintiff, hut justifies or excusos the act. 

To plead that the defondant has a lien on certain goods admits that tho 
goods are the plaintiffs, and that the defendant detains them from him. 

And generally in any action of tort if the defendant admits the act 
complained of, hut desires to show that it was not wrongful or no breach 
of duty, he must plead such justification specially by way of confession 
and avoidance. 

FrnfiJeum v. Lord Falmouth, 2 A. & E, 452 ; 4 N. & M. 330. 

Laah v. Russell, 5 Ex. 203 ; 19 L. J. Ex. 214. 

On the other hand, pleas of tender, of payment or set-off, of waiver or 
acoord and satisfaction, or laches or of tho Statute of Limitations, admit 
that the plaintiff once had a causo of action, but assert that it is now lost, 
suspended, or discharged. 

All matter in confession and avoidance must be pleaded 
specially. The pleader must not attempt to insinuate it 
under an apparent traverse ; he should state it clearly and 
distinctly, and in a separate paragraph. At the same time, 
he should not oonfess and avoid whero a mere traverse is 
sufficient. For he will thu3 introduce collateral matter which 
his client may have to provo, instead of putting the plaintiff 
to proof of his allegations. 


Illustrations. 

“The defendant or plaintiff, as the ease maybe, mnst raise by his 
pleading all mattors which show the aotion or countorolaim not to ha 
maintainable, or that the transaction is either void or voidable in point of 
law, and all such grounds of defonee or reply, as the case may be, as if 
not raised would bo likoly to take the opposite party by surprise, or would 
raise issues of fact not arising out of tho preceding pleadings, as, for 
instance, fraud, Statute of Limitations, release, payment, performance, 
acts showing illegality either by statute or common law, or Statute of 
Frauds.” 

Order XIX. r. 15. 

If a dofondant merely pleads that “he never agreed as alleged,” he 
cannot insist at the trial that though a contract was made as alleged it is 
invalid in point of law; for this must form the suhjoot of a special 
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allegation, showing the ciroumstnnoos out of which tho illegality is 
supposed to arise. 

Order XIX. r. 20. 

And soe Belt v. Lames, 51 L. J. Q. B. 369, ante, p. 147. 

This applies not only to the case where the oleim is founded on an 
express promise of an illegal description, but also to cases where tho 
action is based on an implied promise, and the services or considerations 
upon which the implication is supposed to arise wero tainted with 
illegality. 

Potts v. Sparrow, 1 Bing. N. 0. 504. 

Contributory negligence must he specially pleaded. 

See “ Pleiades ” v. Page, (1891) A. 0. 259 ; 60 L. J. P. 0. 59 ; 
65 L. T. 169. 

Fraud must always be specially pleaded. In an aotion on a hill of 
exchange the defendant pleaded that the plaintiff was not a bond fide 
holder for value. It was held that he could not under that plea raise the 
quostion of his being privy to a fraud. The only question on such an 
issue will be, did he give value for the bill P 

Uther v. Rich, 10 Ad. & E. 784 ; 2 P. & D. 579. . 

In. an action of trespass for breaking and entering the plaintiff’s dose, 
the defendant plfladed that the plaintiff demised the oloso to him for a 
term of years, by virtue whoreof he entered and committed the supposed 
trespass. This is a good plea in oonfossion and avoidanoe. for it admits 
the plaintiff’s title, subject to the effect of the demise. 

Lcyficld's Case, 10 Rep. 91 a; 3 Salk. 273. 

Action of trespass for breaking and entering plaintiff’s close. Defence 
that J. S. was seised in fee of the close and demised it to the defendant 
for a term of years by virtue whereof he entered, which is the alleged 
trespass. This was held a had plea. A traverse donying that tho olose 
was the plaintiff’s was all that was necessary. 

Argent v. Durrani, 8 T. R. 403. 

Eor illustrations of confession and avoidance in a Reply, see post , 
p. 253. 


In confessing and avoiding, as in traversing, the plea must 
be neither too wide nor too narrow. It must be as broad and 
as long as the claim to which it is pleaded, and justify or 
excuse the whole of it; or if it bo intended to apply to part 
only of such claim, it must be limited accordingly by a prefix 



MATTERS IN CONFESSION AND A VOIDANOE. 


167 


“ As to so muoh of the Statomont of Olaim as allogos, &c.,” 
or “ As to paragraph 4 of the Statement of Claim.’’ Bo caroful 
not to mako too wide an averment, whereby you will take on 
your shoulders an unnecessary burden, or too narrow an aver- 
ment, which will fetter your hand at the trial. 

Illustrations. 

In an action tor a slander in these words, “ Woor says that M'Pherson 
is insolvent,” it would be insufficient to plead that Woor had in fact said 
so ; the defendant must allege and prove not merely what Woor said, but 
also that what ho said was true, 

M'Pherson v. Daniels, 10 B. & 0. 263 ; 6 it. & E. 251. 

Duncan v. Thwaitee, 3 B. & 0. 556 ; 5 D. & E. 447. 

In a plea of privilege it is unwise to allege that the defendant had just 
and reasonable grounds for believing the charges made against the 
plaintiff to be true. Such an avemont may bo intended only as a 
corollary to a pica of priviloge (in which case it would be far better to 
plead that, " the defendant acted bond fide and without any malice toward 
the plaintiff ”) ; but it runs dangerously near to a justification, and will 
either be struok out as immaterial (Cave v. Torre, 54 T. 87, 515), or 
particulars will be ordered of the grounds of suoh belief. 

Fitzgerald v. Campbell, 18 Ir, Jux. 158 ; 15 L. T. 74. 

But see Roberts v. Owen , 6 Times L. E. 172 ; 54 J. P. 295, post, 
p. 187, and 

Alman v. Oppen't, (1901) 2 E. B. 576; 70 L. J. E. B. 745, post, 
p. 179. 

In pleading the Statute of Frauds it is not necessary to plead any 
particular section. Where, however, the defendant had pleaded sect. 4, 
he was not allowed to amend or to avail himself of sect. 7. 

James v. Smith, (1891) 1 Oh, 384 ; 39 W. E. 396 ; 63 L. T. 524 ; 
but see 65 L. T. 544. 

Of. Gregory v. Torquay Corporation, (1911) 2 E. B. 556. 
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OBJECTIONS IN POINT OE LAW. 

Either party may object to the pleading of the opposite 
party on tho ground that such pleading does not act forth a 
sufficient ground of action, defence, or reply, as the oase may 
be. Such an objection can only be raised where tho fault is 
apparent on the faco of the pleading to which exception is 
taken; and tho fault must be something more than a mere 
imperfection, omission, or defect in form. 

Domurrers were abolished by rulo 1 of Order XXV.* But 
it was desirable, and indeed necessary, to preserve some form 
of objection in point of law, othorwiso parties might incur 
groat expense in trying questions of fact which, when decided, 
would not determine their rights. Hence rule 2 of the same 
Order enacts that, “Any party shall be entitled to raise by 
his pleadings any point of law, and any point so raised shall 
ho disposed of by the judge who tries the oauso at or aftor the 
trial; provided that by consent of the parties, or by order of 
the Court or a judge on the application of either party, the 
same may be set down for hearing and disposed of at any 
time before the trial." And rule 3 provides that, “If, in the 
opinion of the Court or a judge, the decision of such point 
of law substantially disposes of the whole action, or of any 
distinct cause of action therein, the Court or judge may 
thereupon dismiss the action or make such other order therein 
as may he just." 


* Special thmumn, a-, they were called, i.e., mere objections to the 
form of an opponent’-, ple.uling, wore entirely abolished by tho Common 
Law Procedure Aft. 18."»2; the jOtli seotion of which provides that “on 
such demuivor the I'ouifc shall proceed und give judgment according as 
tho \ cry right of the cause und matter m law shall appear unto them, 
without regarding any imperfection, omission, defect in, or lack of, form.” 



OBJECTIONS IN POINT OF LAW. 


169 


On the argument the party ■who raised the point of law 
lias the right to begin ( Stevens v. Chown, (1901) 1 Ch. p. 900). 
And for the purposes of the argument, he is taken to admit 
all the facts alleged in the pleading to which he objects. 
(Bwrows v. Rhodes , (1899) 1 Q. B. p. 821; Anderson v. 
'Midland Ry. Co., (1902) 1 Ch. p. 374 ) The Court will, more- 
ovor, fcako the whole record into their consideration, and give 
judgment for the party who, on the whole, appears to be en- 
titled to it. Thus, a plaintiff who objects to a Defence may 
find himself oallod on to defend the sufficionoy of his State- 
ment of Claim; and, if unsuccessful, judgment will be given 
for the defendant. 

No one is bound to take an objection in point of law; the 
rule cited above (Order XXV. r. 2) meroly says that he shall 
be entitled to raise it by bis pleading. At the trial he may 
urgo any point of law he likes, whether raised on tho pleadings 
or not. This was dooided on June 10th, 1886, by a Divisional 
Court (Day and Wills, JJ.) in the case of TifacDougcdl v. 
Knight and another (not reported on this point). And it was 
also tho law under the former system. (Per Lindley, J., in 
Stokes v. Grant, 4 C. P. D. at p. 28, post, p. 175.) But if 
either parly desires to have any point of law sot down for 
hearing, and disposed of before the trial undor the latter part 
of rule 2, he should raise it in his pleading by an objection in 
point of law. And having regard to tho words of Order XXV. 
r. 3, it is clearly worth while to raise on the pleadings any 
point of law whioh will substantially dispose of the whole 
action, as in Mayor, do. of Manchester v. Williams , (1891) 
1 Q. B. 94. 


Ilhutrulto’w. 

It is a common error to suppose that where a man who has mafia two 
wills at different times revokes tlio beoonil, he thoroby revives the first 
will. Suppose a plaintiff in that belief propounds the first will: the 
defendant would plead it was levoked by the execution of the second 
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Trill: tie plaintiff would roply that tins socond will was in its turn 
revoked. If the defendant joins issue on this, the oauso would proooed 
to trial on an issue of fact which is wholly immaterial : for tho revocation 
of tho second will would not (without more) re-establish tho first; it 
would meroly leave the testator intestate. The dofondant should object 
that tho Boply affords no answer to the Defence. 

'Where special damage is essential to the plaintiff’s cause of action, an 
objection aan be takon which may dispose of the wholo action, in tho 
Form given in B. S. 0., Appendix E., s. III. No. 2: “The defendant 
will object that the special damage stated is not sufficient in point of 
law to sustain this action.” Similarly, if no speoial damage be alleged, 
the defendant may object “that the mattors disolosod in the Statement of 
Olaim are not actionable without proof of special damage, and that none 
is alleged.” 

See also Precedents Nos, 88, 110. 
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Chapter XI. 

ATTACKING YOUK OPPONENT’S PLEADING. 

These, then, are the leading rules of our present system of 
pleading. They are clear, simple, and sensible; and, at tlie 
same time, they are elastic. Pleadings are no longer cast all in 
one mould; there is full scope for individuality. No one is 
entitled to dictate to his opponent how he shall plead. “ No 
tech n ical objection shall be raised to any pleading on the ground 
of any alleged want of form” (Order XIX. r. 26). Moreover, 
“no application to set aside any proceeding for irregularity 
shall be allowed unless made within reasonable, time, nor if 
the party applying has taken any fresh step after knowledge 
of the irregularity” (Order LXX. r. 2). Hence any mere 
irregularity will bo cured by your opponent’s pleading over. 
And experienced pleaders ofton break tho letter of these rules 
for the sake of clearness or brevity. Thus, though it is in 
general unnecessary to allege matter of law, yet it is some- 
times convenient to do so, and it may mako the statements 
of fact more intelligible and show their connection with each 
other. This is, indeed, done in the statutory forms in K. S. 0., 
Appendices 0., D., and E.: e.g., “ The plaintiff is entitled to 
the possession of a farm and premises” (App. 0., s. vii.). 
“The defendant is entitled to set-off” (App. D., s. iv., 5). 
There is no harm in this, if (as in both the cases referred to) 
the facts are also stated on which the proposition of law is 
based. 

But what is a pleader to do when he is confronted by some 
flagrantly bad bit of pleading in flat violation of the rules? 
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Even then, the best thing he can do, aa a rule, is to loavo it 
alone. But there are exceptions. As Bowen, L. J., says in 
Knowles v. Roberts (38 Ch. D. at p. 270), “It sooms to 
me that the rule that the Court is not to diotate to parties 
how they should irame their case, is one that ought always 
to he preserved sacred. But that rule is, of course, subject 
to this modification and limitation, that the parties must not 
offend against the rules of pleading which have been laid down 
by tho law; and if a party introduces a pleading which is 
unnecessary, and it tonds to prejudice, embarrass and delay 
the trial of the action, it then becomes a pleading which is 
beyond his right." His opponent’s remedy in such a case 
is to apply to the Master at Chambers for further directions; 
and for this purpose ho must give notice under Order XXX. r. 5 . 

Such application may be: — 

(1.) To strike out the whole pleading under Order XXV. 
r.„4; 

(2.) To allow an objection in point of law to be argued 
before the trial under Order XXV. r. 2; 

(3.) To have oortain paragraphs in a pleading struck out 
or amended under Order XIX. r. 27; or, 

(4.) Eor particulars. 

But be careful how you advise any such application. You 
may materially increase the costs of the action, and yot reap 
no compensating advantage for your client, even though you 
succeed. 


( 1 .) Striding out your Opponents Pleading. 

The provisions of Ordir XXV. afford a prompt and summary 
method of disposing of groundless actions and of excluding 
immaterial issues. Under rule 4 of that Order a Master a,t 
Chambers has power to strike out any pleading which discloses 
no reasonable cau^c of action or answer, and to stay or dismiss 
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any action -wliioli is shown by the ploadings to be friyoloius 
or vexatious . On such an application ho can look only at the 
pleadings and particulars, not at any affidavit ( Johnslon v. 
Johnston, 33 W. R. 239; but see Kershaw 1 v. Sievier, 21 Times 
L. R. 40). The power conferred by this rule should only be 
used in “plain and obvious oases” ( Hubbuck <£' Sons v. Wil- 
kinson, (1899) 1 Q. B. 86;* Lea v. Thursby, 90 L. T. 265); 
and whei’c no reasonable amendment would cure the delect; 
(Griffiths v. London & St. K. Docks Co., 13 Q.B.D.p.261; 
Steeds v. Steeds, 22 Q. B. D. p. 542). Moreovor, apart from 
all rules and Orders, the Court has inherent power to Btay every 
action which is an abuse ol its process. (Beichel v. Magrath, 
14 App. Cas. 665; MacDougall v. Knight, 25 Q. B. D. 1; 
Eemmdngton v. Scales, (1897) 2 Oh. 1; Criidhell v. L. & S. 
W. By. Co., (1907) 1 K. B. 860.) Where either party to 
an action has made repeated frivolous applications to the judge 
or Master, the Court has power to make an order prohibiting 
any further applications by him without lcnte. (Grey a v. 
Loam, 37 Ch. D. 168; Kinnaird v. Field , (1905) 2 Oh. 306. 
And see the Vexatious Aotions Act, 1896 (59 &60 Viet. c. 51); 


* “ Two courses are open to a defendant who wishos to raise tho question 
whether, assuming a Statement of Claim to be proved, it entitles the 
plaintiff to relief. One method is to raise the question of law as directed 
by Order XXV. r. 2 ; the other is to apply to strike out the Statement of 
Claim under Order XXV. r. 4. The first method is appropriate to oasos 
requiring argument and oareful consideration. The second and moro 
summary procedure iB only appropriate to cases whioh axe plain and 
obvious, so that any Master or judge can say at onoo that tbo Statement 
of Claim as it stands is insufficient, even if proved, to entitle the plaintiff to 
wbatbeasks.” (21. atp. 91.) “ Order XXV. r. 4 is not intended to take the 
place of a demurrer, and it ought not to be appliod to an action involving 
serious investigation of ancient law and questions of general import- 
ance.” (Per Cozens-IIardy, H. R., in Dyson v. A.-ff., (1911) 1 E. B. at 
p. 414.) And Bee the remarks of Selbomo, L, C., in Burstally. Begfus, 26 
Oh. D. at pp. 38, 39 ; and of the Conit of Appealin Worthington v. Belton , 
18 Times L. R. 438. 
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In re Chaffers, 13 Times L.B. 363; and In re Jones, 18 Times 
L. It. 476.) But these extreme powers are but raroly exe'- 
cised. The more fact that the plaintiff is not likely to succeed 
in his action is no ground for striking out his Statement of 
Claim. ( Boctler v. Holder, 54 L. T. 298.) Hence, though 
you may think that your opponent’s pleading discloses no cause 
of action or no defence to your claim, it by no means follows 
that you should at onoe apply to have it struck out or amended. 
You must apply promptly, if at all. ( Cross v. Earl Howe, 62 
L. J. Ch. 342.) In the Chancery Division the application is 
usually mado by motion to the judge in Court. 

(2.) Objection in point of Law. 

Then, too, the same Order enables the defendant to raise by 
his pleading any point of law, and in a proper case to have it 
argued and disposed of before the trial (rr. 2, 3; ante, p. 168). 

Where the matter is on® of first impression, or where for any 
other reason the law on the point is not clear, it may be very 
desirable to argue an objection and settle the point of law 
before incurring the expense of a trial with witnesses. But 
in ordinary cases it is generally wiser to raise the objection 
on the pleading hut not to apply to have it argued before 
the trial. The usual result of such an argument is that, if the 
defendant succeeds, the plaintiff obtains leave, on paying the 
costs of the argument, to amend his Statement of Claim; and 
it is better for the defendant that the plaintiff should be driven 
to such amendment at the trial in the presence of the jury. 
Hence, as a rulo, it is best not to apply to have any point of 
law argued before the trial, unless the objection is one which 
will dispose of the whole action, and which cannot be removed 
by any amendment which the plaintiff can tru thf ully make. 

You need not bo afraid tlmt, by omitting to apply, you throw 
auav for ever ono chance of success; that tho objootion, if not 
taken at once, cannot be taken afterwards. Ho doubt slight do- 
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foots, such as slips of the pon, oareloss omissions, informal pload- 
ing, &o., may sometimes be aided by pleading over, and may still 
more often be cured by verdict But it is nevor worth wliilo in 
these days to incur tho cost of a motion or summons over some 
purely formal defect. All matters of substance, as my Lord Coke 
says, “ will he saved to you.” You should always bear in mind the 
good advice which that great judge deduced as a moral from “ the 
first, cause that he ever moved in the King’s Bench”: — 

“When the matter in faot will dearly servo for your olient, 
although your opinion is that the plaintiff has no cause of action, 
yet take heed you do not hazard the matter upon a demurrer, 
in which, upon the pleading and otherwise, more perhaps will 
arise than you thought of; but first take advantage of the 
matters of faot, and leave matters in law, which always arise 
upon tho matters in fact, ad uliimum, and never at first demur in 
law, when, after trial of the matters in fact, the matters in law 
(as in this oaso it was) will be saved to you.” ( The Lord Crom- 
well's Case, (1581) 4 Eep. at p. 14 ) This advico, though more 
than three hundred years old, is as sound now as it was in the 
days of Queen Elizabeth; in faot, owing to tho liboral powers of 
amendment given by the J udieature Acts, its valufl has increased 
rather than diminished. Lindley, J , lays down the same rulo in 
Stakes v. Grant, 4 C. P. D. at p 28: “ If the defendant wants to 
avail himself of his point of law in a summary way, he must 
demui ; but if he does not demur, he does not waive the objection, 
and may say at the trial that the olaim is bad on the face of 
it.” (And see ante, p. 169.) If, then, tho facts are likely to 
prove in your favour, you should not, as a rule, apply under Order 
XXV r. 2. But if at the trial you will be compelled to admit 
that you have no case on the merits, then by all means take 
advantage of any point of law you can. 

(3.) Amending your Opponent's Pleading. 

Undor rule 27 of Order XIX., a Master at Chambers may 
order to be struck out or amended any matter in any pleading 
which may be unnecessary or scandalous, or which may tend 
to prejudices, embarrass, or delay the fair trial of the action. 
But it is not easy to obtain an order under this rule. One 
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parly has no right to dictate to the othor how he shall plead. 
And romember that “nothing oan bo scandalous which is 
relevant.” (Per Cotton, L. J., in Fisher v- Owen, 8 Ch. D. 
at p. 653.) The mere fact that an allegation is unnecessary 
is no ground for striking it out; nor is a ploading embar- 
rassing merely because it contains allegations which are 
inconsistent or stated in the alternative. (Child v. 8 tanning, 
5 Ch. D. 695; In re Morgan, 35 Ch. D. 492.) 

Unless tho pleading as it stands is really and seriously 
embarrassing, it is often bettor policy to leave it unamended; 
you only strengthen your opponent’s position by reforming 
and thus improving his pleading. But be careful in drawing 
the Defence not to aid the defect in the claim in any way; 
the less said about that part of the pleading the better. 
Do not admit it; if need be, traverse it in so many words; 
but, after such denial, avoid the whole topic, if possible, 
leaving the plaintiff’s counsel to explain it to the judge at the 
trial, if he can. 


Illustrations. 

“A defendant may claim ex debito Jnstitice to have the plaintiff’s case 
presented in an intelligible form, so that he may not he embarrassed in 
meeting it.” 

Per James, L. J., in Davy v. Garrett, 7 Ch. I). at p. 486. 

In an action to enforce the compromise of a former notion, it is unneces- 
sary and embarrassing for the plaintiff to set out in his new ploading all 
the facts on which he relied beforo ; for he will not he allowed to try tho 
former action over again. 

Knowles v. Roberts, 38 Ch, D. 263 ; 68 L. T. 259. 

Allegations of dishonesty and outrageous conduct, &o., are not scan- 
dalous if relevant to the issue. 

Christie v. Christie, L. B. 8 Oh. 499; 42 L. J. Oh. 544. 
llubi ri/ v. Grant, L. E. lSJSq, 443; 42 L. J, Ch, 19 ; 26 L, T. 538, 
Millinytoji v. Loriny, 6 Q, D, D. 190 ; 60 L. J. ft. B. 214. 

But where a plaintiff in Ids Statement of Claim, made allegations of 
dishonest conduct against tho defendant, but stated in his Eeply that 
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lie sought no rolio£ on that ground, the allegations were struck out as 
scandalous and embarrassing. 

Brooking v. Mandalay, 55 L. T. 343 ; 6 Asp. M. 0. 13. 

Murray v. Epsom Local Board, (1897) 1 Oh. 35 ; 73 L. T. 579. 

(4.) Particulars. 

But the most usual way of attacking your opponent’s 
pleading is by applying for particulars. 

“ A further and better statement of the nature of the claim 
or defence, or further and bettor particulars of any matter 
stated in any pleading, notico, or written proceeding requiring 
particulars, may in all cases be ordered, upon such terms, as 
to costs and othorwiso, as may be just.” (Order XIX. r. 7.) 
If, then, either party considers that his opponent’s pleading 
does not give him the information to which he is entitled, his 
remedy is to reinstate the summons for directions in the 
Master’s list, and apply for further particulars under this rule. 

“ The object of particulars is to enable the pariy asking for 
them to know what case he has to meet at the trial, and bo- 
to save unnecessary expense, and avoid allowing parties to be- 
taken by surprise.” ( Spedcling v. Fitzpatrick, 88 Ch.D.413.) 
If your opponent has worded his pleading so vaguely that you- 
cannot be sure what his line of attack or defence will be at 
the trial, it is worth while to apply for particulars, even though 
you think you can make a shrewd guess at his meaning. It 
is safer to pin him down to a definite story, otherwise it will 
be open to him at the trial to give evidence as to any fact 
which tends to support his vague allegation, ( Dean and- 
Chapter of Chester v. Smelting Corporation, Ltd., (1902) 
W. N. 6; Hetoson v. Cleeve, (1904) 2 Ir. R. 536.) It is also- 
most desirable to ascertain whether the plaintiff is relying on 
parol conversations or written documents as amounting to a 
misrepresentation or as establishing a contract. Always iask 
for particulars of lossos, oxponses and other special damage, 

O.P, 2T 
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and for seven days’ further time to plead after such particulars 
are delivered. 

Particulars are now ordered much more freely than in former 
days. Look at suoh cases as Gale v. Reed, 8 East, 80; Slium v. 
Farrington, 1 Bos. & Pul. 640; Burlon v. Webb, 8 T. R. 459; 
Cornwallis v. Savery, 2 Burr. 772; and Forsyth v. Bristowe, 
8 Ex. at p. 350. In each of these oases particulars giving the 
information asked for would now at once be ordered. “ The old 
system of pleading at common law was to oonceal as much as 
possible what was going to be proved at the trial.” (Per Cotton, 
L. J., 38 Ch. D. 414.) Now wo play with the cards on the table. 

Illustrations. 

If on agreement is alleged generally ( e.g ., “it was agreed botwoen the 
plaintiff and the defendant that,” &c.), particulars will be ordered of the 
alleged agreement, stating its date, and whether the same was verbal or 
in writing, in the latter case identifying the dooument. 

Tnrquand y. Fearon, 48 L. J. Q. B. 703 ; 40 L. T. 543. 

Where it ia alleged that “ the defendant represented to the plaintiff,” 
&c., an order will be made for similar particulars of tbo alleged 
representation. 

Seligmann v. Youny, (1884) W. N. 93. 

So where the plaintiff alleged that certain directors had instigated the 
defendant to do something, Kay, J., held that the plaintiff ought to state 
whether such instigation was verbal or in writing, and if verbal by whom 
it was made, and if in writing the date of such writiog. 

Briton Medical, etc. Association v. Britannia Fire Association, 
59L.T. 888. 

In an action for conspiring to induce certain persons by threats to 
break their contracts with the plaintiffs, the defendant is entitled to 
particulars, stating the name of each such contractor, the kind of threat 
used in each caso, and when and by whioh defondant eaoh such threat 
was made, and whethor verbally or in writing ; if in writing, identifying 
the document ; but he is not entitled to the names of the workmen in tho 
employ of those contractors whom it is alleged the defendant threatened 
to “ call out.” 

Temyerton v. Russell and others, 9 Timos L. B, 318, 319. 

Whore directors plead under the Companies (Consolidation) Aot, 1908, 
s. 84, that they bond fide believed their statements to be ti-ue and that they 
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had reasonable grounds for thoir belief, they will be ordered to deliver 
particulars of the grounds of thoir belief. 

Alman v. Oppert, (1901) 2 3L B. 576 ; 70 L. J. K. B. 745. 

Particulars of alleged adultery, specifying time and place of each act, 
•were ordered in 

Coates v. Oroyle , 4 Times L. E. 735 ; and in 

Hartopp v. Hartopp, 71 L. J. P. 78 ; 87 1. T. 188. 

Leave will be granted to the petitioner to deliver such particulars evon 
though tho respondent oppose the application. 

E. v. E. (1907), 23 Times L, E. 384. 

So particulars of oruolty wore ordered in 

Bishop v. Bishop, (1001) P. 325 ; 70 L. J. P. 93 ; 85 L. T. 173. 

The defendant iu an action for seduction, applied, before Defence, for 
particulars of the alleged immoral intercourse. But the Divisional 
Court retimed to make any order unless he made an affidavit that he had 
not seduced the girl. 

Thomson v. Birhley, 31 W. E. 230 ; 47 L. T. 700; approved in 

Sachs y. Speiiman, 37 Ch. D. at p. 304; 67 L. J. Ch. 658. 

In a similar case, a Divisional Court declined to follow this decision, 
and ordered particulars. . 

Ktlly v. Briyy s, 85 L. T. Journal, 78. 

But the principle of Thomson, v. Birhley was followed in 

Knight v. Engle, 61 L. T. 780. 

And in Hanna v. Keen, (1896) 2 Ir. E. 226. 

Partioulara of the defence of * ‘ inevitable aooident ” were ordered in 

Martin y. M‘ Taggart, (1906) 2 Ir. E. 120. 

But now see Toppin v. Belfast Corporation, (1900) 2 Ir. E. 181. 

Itumbold v. L. C, G., 25 Times L. B. 541. 

"Where a plaintiff claims a lump sum of money ha must give particulars 
of tho items of which it is composed. 

Philipps v. Philipps, 4 Q. B. D. at p. 131 ; 48 L. J. Q,. B. 135. 

"Where a hill has been delivered before aotion, giving items of work 
and labour done, and subsequently a writ is issued claiming a lump sum 
for suoh work and labour, the defendant is entitled to particulars, showing 
how that lump sum is arrived at by reference to the several items of 
the bill. 

IlaU v. Symons, 92 L. T. Journal, 337. 

"Whore the plaintiff gives credit for a lump sum, and sues for a balance, 
ho must givo particulars of the items of which such credit is composed. 

Uodden v. Corsten, 5 C. P. D. 17 ; 49 L. J. C. P. 112. 
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Whenever the plaintiff claims a lump sum for carriage, warehouse ront, 
work and labour done, and money paid, he will be ordered to give the 
items composing suoh lump sum, and to distinguish which sums arc 
oharged for oarriage, whioh for warehouse ront, which for work and 
labour, and whioh for money paid, and to state when and to whom eaoh 
such payment was made. 

See Gunn v. Tucker, 7 Times L. E. 280. 

Where, however, the plaintiff, instead of claiming a specific stun, asks 
on reasonable grounds that an account may be taken of tbe moneys due 
to him, jio particulars will as a rule be ordered, the object of the action 
being to obtain the necessary information from the defendant. 

August inn a v. Nerinckx, 10 Oh. t). 18 ; 29 W. E. 225 ; 43 L. T. 458. 

Blachie v. Osmaston, 28 Oil. D. 119; 54 L. J, Oh. 473. 

Merely asking for an account will not prevent tho Court ordering par- 
ticulars ; hut if tho Court seeB that an aocount must he taken, it will not 
order particulars. 

Kemp v. Ooldberg, 86 Ch. D. 505 ; 36 W. B. 278 ; 56 L. T. 736. 

Carr v. Anderson, (C. A.) 18 Times L. E. 206. 

Where a railway company sued a customer for tho oarriage of numerous 
consignments of iron, and for other oharges connected therewith, tho 
company was ordered in the first place to deliver particulars showing tho 
price charged for each consignment. From these particulars, when 
delivered, it appeared that various consignments ware charged at different 
rates, some less and some higher than the maximum rate allowed for 
carriage hy the Bailway and Canal Traffic Acts, 1873 and 1888, There- 
upon the Divisional Court (Denman and Wills, JJ.), acting on tho analogy 
of the provision contained in sub-seot, 3 of sect. 33 of the latter Aot 
(51 & 52 "Viet. o. 25), on June 23rd, 1891, ordered “ that the plaintiffs do 
furnish further and better particulars as to eaoh of the several specific 
rates mentioned in the particulars already delivered in the action, distin- 
guishing the charges for conveyance from the terminal charges (if any), 
and from the dock charges (if any) ; and if any terminal charges or dock 
charges be included, specifying the nature and detail of the terminal 
oharges or dook charges in respect of which they are made, and that such 
particulars he delivored within a month, and that there bo no stay in the 
meantime." And this order was upheld iu tho Oourt of Appeal, Lindley 
and Fry, L. JJ. (July 30th, 1891). 

London it North Western Rail, t'o. v. Lee, 7 Times L. E. 603. 

But soo Mansion Home Association v. Great Western Rail, Co,, 
(1890) 2 Q, B, 141 ; 64 L. J. Q. B. 434 ; 72 L, T. 523. 

In some cases tho parties are bound to deliver particulars by- 
express enactment , 
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Illustrations. 

In an aotion under Lord. Campbell’s Fatal Aooidonts Act, the plaintiff 
must deliver with, his Statement o£ Claim “ a lull particular of the person 
or persons for whom and on whose behalf suoh aotion shall be brought, 
and of the nature of the claim in respeot of whioh damages shall be 
sought to be recovered.” 

9 & 10 Viet. o. 93, s. 4 ; see Precedent, No. 19. 

In an action for infringement of a patent, the plaintiff must deliver 
with his Statement of Claim particulars of the breaches complained of ; 
and the defendant must deliver with Ms Defence particulars of any 
objections wMch ho intends to urge against the validity of the patent. 

Ordor LIIIa, rr. 13, 14, 10—18; soe Precedents, Nos, 64, 92. 

The plaintiff’s particulars must state definitely whioh of his patents he 
allcgos to havo been infringed. 

Saccharin Corporation v. Wild, (1903) 1 Oh. 410; 72 L. J. Ch, 
270; 88 L. T. 101. 

Any porson presenting a petition for the revocation of a patent must 
deliver with his potition particulars of his objections to the validity of 
the patent, and no evidence will, except by leave of the Court, be 
admitted in proof of any objection of which particulars have not been 
delivered. * 

Order LIIIa. r. 11. 

In an aotion for infringement of copyright in a hook, tho defendant 
must give a similar notico of objections if he intends to dispute the 
copyright. See Precedent, No. 90. 

5 & C Viet. c. 45, s, 1C ; Bullen & Leake, 5th edn., 872. 

Where in a Probate aotion ‘‘it is pleaded that the tostator was not 
of sound mind, memory, and understanding, particulars of any specific 
instances of delusion shall be delivered before the case is set down for 
trial, and, except by leave of the Oourt or a judge, no evidenco shall be 
given of any other instances at the trial.” 

Order XIX, r. 25 (a). 

There is another advantage in obtaining particulars from 
your opponent. It limits the issue. He is hound by his 
particulars, and cannot at the trial (without special leave, 
which will only be granted on terms) go into any mattors not 
fairly included therein. (Woolley v. Broad, (1892) 2 Q. B. 
317.) Particulars thus “prevent surprise at the trial, and 
limit inquiry at the trial to matters set out in particulars. 
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They lend to narrow issues, and ought to bo cnoouroged.” 
(Per Watkin. Williams, J., in Thomson v. Birklcy, 31 W. R. 
230; 47 L. T. 700.) 


Illustrations. 

A landlord 'brought an action of ejectment against Ms tenant, and gave 
as particulars of the breaoh.es of covenant on which ho relied as a for- 
feiture : “ Soiling hay and straw off the premises, removing manure, 
and non-cultivation.’’ lie was not allowed at tho trial to give evidence 
that tho defendant had mismanaged tho farm by over-oropping, or by 
deviating from the usual rotation of crops. He was confined to the 
matters stated in the particulars. 

Doc dem. Winnall v. Broad , 2 Man. & Gr. 523. 

In an action brought by a landlord against a tenant for not properly 
■cultivating a farm according to the courso of good husbandry and the 
custom of tho country where the farm was situate, tho declaration alleged 
that, according to the custom of the country, tho defendant ought to have 
had about one-half only of the arable lands in com, one-fourth in seeds, 
and tho remaining fourth iu turnips or fallow ; and alleged as a broach 
that the defendant had more than one-half in corn, &c., &c. Tho defen- 
dant pleaded, traversing the custom as alleged in the declaration. At the 
trial tho jury found that the custom was not nathe plaintiff had alleged, 
but that the farm had bean cultivated contrary to the course of good 
husbandry in the neighbourhood : — Held, that the plaintiff had tied him- 
self up to the precise custom ns alleged in the declaration, and, having 
failed to prove it, was not entitled to recover. 

Anyeratun v. Handaon, 1 Or. M. & It. 789 ; 1 Gale, 8. 

And see Harris v. Mantle, 3 T. E. 307, post, p. 200. 

So, too, whenever any special damage is claimed, but not with sufficient 
detail, particulars will be ordered of the alleged damage; e.g., if the 
plaintiff alleges that certain customers have ceased to deal with him, 
he will he ordered to state their names. This is a very useful order, 
for if plaintiff cannot give the names, ho will he compelled to strike 
out the allegation of special damage ; and the summons should ask 
that it ha struck out if suoh particulars be not delivered. If ho giro the 
necessary particulars, he will he hound by them ; he will not be allowed 
at the trial to give evidenco of any special damage which is not claimed 
explicitly, either in his pleading or particulars. 

Watson v. Metropolitan Tramway Co., 3 Times L. E. 273. 

See ante, p. 122. 

"Whenever damage of any kind is an essential portion of the cause of 
action, it is “special damage" within the moaning of this rule. E.g., 
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particulars havo been ordorotl at Chambers of a " general Iohs of business” 
in a case similar to 

Ratcliffs v. Emm, (1892) 2 Q. B. 024 ; 01 L. J. Q. B. 336; 40 
W.B. 378; 66 L. T. 794. 

"Whore the plaintiff in an action to rostmin the infringement of his 
trade mark alleged that the defendant had induced ‘‘divers persons” to 
purchaso his goods as and for those of the plaintiff, particulars -were 
ordered of the names and addresses of suoh “ divers persons.” 

Humphries v. Taylor Druy Go., 39 Oh. D. 693 ; 37 W. B. 192 ; 
69 L. T. 177. 

But see Duke v. Wisden it Go., 77 L. T. 67. 

It is no objection to an application for particulars that tho 
applicant must know the true facts of the oase better than his 
opponent. Ho is entitled to know the outline of the oase that 
his adversary will try to make against him, which may he 
something very different from the true facts of the oase. His 
opponent may know more than he does; in any event it is 
well to hind him down to a definite story. Particulars will he 
ordered whenever the Master is satisfied that without them tho 
applicant cannot tell what is going to ho provod against him 
at the trial. 

Again, where the party applying is in other respects entitled 
to tho particulars for which he asks, it is not a valid objection 
to his application that if the order be made it will compel tho 
party giving thorn to name his witnesses, or otherwise to 
disclose or give some clue to his evidence. If the only object 
of the summons be to obtain particulars of the evidence on the 
other sido, it should of course be dismissed as an improper 
application. ( Temperion v. Russell, 9 Times L. E. p. 320.) 
But where the information, asked for is clearly necessary to 
enable the applicant properly to prepare for trial, or where 
in other respects tho application is a proper one, the informa- 
tion must be given, even though it discloses some portion of 
the evidence on which the other party proposes to rely at the 
trial ( Marriott v. Chamberlain, 17 Q. B. D. 154, 161; 
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Ziereriberg v. Labouehere, (1893) 2 Q. B. at pp, L87, 188; 
Bishop v. Bishop, (1901) P. 325), and even where the plaintiff 
is privileged from producing documents which would disclose 
such evidence (. Milbarik v. Milbanlc, (1900) 1 Oh. 376). 

In certain oases, a party who is ordered to give particulars 
is allowed, before giving them, to interrogate his opponent or 
to obtain discovery of documents. ( Whyte v. Ahrens, 26 
Oh. D. 717; Leitoh v. Abbott, 31 Ch. D. 374.) “It is good 
practico and good senso that where the defendant knows the 
facts and the plaintiffs do not, the defendant should give dis- 
covery before the plaintiffs deliver particulars.” ( Per 
Bowen, L. J., in Millarr v. Harper, 38 Ch. D. at p. 112; 
Edelston v. Bussell , 57 L. T. 927.) But no hard or fast 
rule can be laid down to determine when particulars should 
precede discovery or disoovery should precede particulars. 
Each case will depend on its own circumstances. {Waynes 
Merthyr Co. v. Radford, (1898) 1 Ch. 29.) 


Illustrations . 

A line can be drawn, though sometimes only with difficulty, between 
requiring a plaintiff to make a sufficient statemont to prevent tho 
defendant being taken by surprise at the trial, and requiring him to dis- 
close the evidence on which he intends to rely. Thus, where the plaintiff 
alleged that the defendants “ knew or ought to have known, and must he 
taken to have known, the improper motives which aotuated the directors,” 
the defendants applied for particulars, stating what were the olloged 
improper motives, and how and in what manner they were known, to the 
defendants. Kay, J., made an order for particulars of the alleged 
improper motives which actuated the directors, but declined to make the 
rest of the order asked for. 

Briton Medical, tic. Association v. Britannia Fire Association, 59 
L. T. 888. 

In any action of slander or alandor of title, the defendant is entitled to 
particulars of tho times when, and the persons to whom (and in some 
cases of tho places where), the alleged slanders were published, if such 
details aro not given in tho Statement of Claim. 

Roselle v. Buchanan , 16 Q. B. D. 656; 55 L. J. Q. B. 376; 34 
W. B. 488 ; extending tho decision in 
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Bradbury v. Cooper, 12 ft. B. D. 94 ; 53 L. J. ft. B. 558. 

Roche y. Meyler', (1896) 2 Ir. B. 35. 

Eaoh publication is a separato cause of action, and tho defendant ia 
therefore entitled to this information, although the plaintiff may thus he 
compelled to name some of his 'witnesses. 

Humphries v. Taylor Bruy Co., 39 Ch. D. 693; 59 L. T. 177. 

If a libel be contained in a letter or other private document, the name 
of tho person to whom each publication was made, and the date of such 
publication, must be stated in the pleading. This, howevor, is unneces- 
sary in the ease of a newspaper, prospectus, handbill, or other document 
widely disseminated. A porson libelled in a newspaper cannot be 
oxpeofcod to tell tho proprietor the names of all who take his papor. 
That would be oppressive. 

British Legal and United Provident Assurance Co. v. Sheffield, 
(1911) llr. E. 09. 

Davey v. Bentinck, (1893) 1 Q. B. 185; 62 L. J. ft. B. 114; 41 
W. E. 181 ; 67 L. T. 742. 

Uuoard v, Corbett, 13 Times L. E. 222. 

Nor can a plaintiff bo compelled to give the names of the persons 
passing in the street at the timo an alleged slander was uttered. 

Wingard v. Cox, (1876) W. N. 106. 

“Where a slander was uttered in a public room, the plaintiff was ordered 
to give the best particulars he could of the names of the porsons prosent 
at tho timo. 

Williams v. Ramtdale, 36 W. E. 125. 

Roche y, Meyler, (1896) 2 Ir. E. 35. 

If no facts be stated in a plea of justification, particulars will be 
ordered of the facts upon which the defendant intends to rely at the trial 
in support of that plea, unless the okargo is speoiflo and precise. 

Cordon Gumming y. Green arid others, 7 Times L, B. 408. 

Foster y. Perryman, 8 Times L. E. 11 5. 

Zierenhery v. Lalouchere, (1893) 2 ft. B. 183 ; 63 L. J. ft. B. 89. 

Emden. v. Bums, 10 Times L. E. 400. 

So, particulars will he ordered of the facts on which the defendant will 
rely in support of his plea of fair oommont. 

Bigby y. Financial News, Limited, (1907) 1 32. B. 502. 

And discovery will be limited to the issues as narrowed by the parti- 
culars delivered. 

Yorkshire Provident Co. y. Gilbert, (1895) 2 ft. B. 148; 72 L. T. 
446. 

Arnold and Butler y. Bottomley, (1908) 2 K. B. 151; 77 L. J. 
32. B. 584; 98 L. T. 777. 
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And tho particulars delivered must go to justify the charges made iu 
the libel or slander, and not some other collateral imputation 

Wernher, Beit & Cu. v. Markham, 18 Timos L. B. 14.3, 763. 

"Whon a plaintiff claims, as heir, ho should in his Statement o£ Olaim 
show hew he is heir; if he does not, he must give particulars of his 
descent. 

Palmer v. Palmer, (1892) 1 Q. B. 319; 61 L. J. Q. B. 236. 

Blacldiitjc, v. Anderlon, (1803) W. N. 112. 

Application for particulars must bo made with reasonable 
promptitude. ( G-ouraud v. Fitzgerald, 37 W. E. 265.) But 
the mere fact that tho defendant has already delivered his 
Dofenco is no waiver of his right to particulars of the allega- 
tions in the Statement of Claim. ( Sachs v. Speilman, 37 
Oh. D. 295.) 

It is no hardship on a party who has a good case to bo 
ordered to give particulars. It is often a benefit to him, for 
it compels him to get his case up carefully in good time 
before the trial. It is also sometimes an advantage to lmvo 
full particulars of his grievance, loss, expensos, &o., clearly 
stated iu black and white, and laid before tho judge with the 
pleadings. 

At the same time, particulars will not be exacted where it 
would be oppressive or unreasonable to make such an order; 
as where the information is not in the possession of either 
party, or oould only be obtained with great difficulty, or where 
the particulars are not applied for till the last moment. An 
order is often made for “ the best particulars the plaintiff can 
give.” 

As a rule, particulars will only be ordered of an affirmative 
allegation. One cannot give particulars of a more traverse 
or of a joinder of issue. 

IlhtdratioM. 

A declaration alleged that tho plaintiff was chosen and nominated a 
knight of tho shire by the greater number of tho forty-shilling freeholders 
present. It was objected that tho plaintiff does not show the oertainty 
of the number. But it was held that tho declaration was “ good enough. 
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without showing tho mimbor of electors ; for tho oloction might ho 
made by voioos or hands, or by suoh other way whoroin it is oasy to 
toll who has the majority and. yet very difficult to know tho certain 
number of them.” And it was laid down that, to put tho plaintiff “to 
deolare a certainty where he cannot by any possibility be 2 U’osumod to 
know or remember the cortainty, is not reasonable nor requisite in our law.” 

Buckley v. Rice Thomas (1354), Plowd. 118. 

In an notion for malioious prosecution the plaintiff alleged that the 
defendant had prosecuted without any reasonable or probablo cause. Tho 
defendant admitted that ho prosecuted tho plaintiff, but denied that he 
did so without reasonable or probable cause. Tho plaintiff applied for 
particulars of the defendant’s reasonable and probablo cause; but this 
application was rofused. The Court did not see its way to order par- 
ticulars of a travorse of the absences of something, without the help of 
an affidavit. 

Roberts v. Owen, G Times L. R. 172 ; 54 J. P. 295. 

If the allegation in the Defence had been drafted affirmatively, e.q , 
‘ ‘ the defendant had reasonable and probable oauso for prosoouting the 
plaintiff,” an order for particulars would perhaps havo beon made. 

Sec Mure v. Kaye , 4 Taunt. 84, 

'Where the defendant on tho faeo of Ms pleading disputes all tho iloms 
of the plaintiff’s claim, he oannot be rnndo to givo pcfttioulars Blating 
which of them he really disputes. Where ho alloges that all the prices 
oharged hj r tho plaintiff are unreasonable and excessive, ho oannot bo 
ordered to state to which items he ohjoots. 

James v. Radnor County Council, 6 Times L. It. 240. 

'Where tho plaintiff has only one cause of action, hut his claim consists 
of many items, and the dofondant has paid money into Court generally to 
the whole olaim, he will not, as n rule, he ordered to specify in respect, of 
which items the payment into Court has boon made. “ It would be very 
unjust to make the defendant particularise how much he had paid into 
Court in respect of oach item." Per Brnmwell, L. J., in 

Paraire v. Loibl (C. A.), 49 L. J. 0. P. 481 ; 43 L. T. 427. 

Orient Steam Co. v. Ocean Insurance Co., 34 W r . R. 442. 

Ilennell v. Davies, (1893) 1 Q. B. 3G7 ; 62 L. J. Q. B. 220. 

The James Tucker, 1 6 c. Co. v. Lamport and Holt (1906), 23 Timos 
L. E. 10. 

But the Court has a discretion in the matter, and in special circum- 
stances will order suoh particulars. 

Boulton v. Houldir, 19 Times L, E. 635; 9 Com. Cas. 75. 

Particulars will not bo orderod of any immaterial allegation. 

Cave v. 'l'orre, 64 L. T. 51o. 

Gibbons v. Norman, 2 Times L. E. 676. 
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The party who has obtained an order lor particulars shall, 
unloss tho order otherwise provides, have the same length of 
time for pleading after tho delivery of the particulars that 
he had at the return of the summons. (Order XIX. r. 8.) 
But an order for particulars does not otherwise operate as 
a stay of proceedings, or give any extension of time; and 
rule 8 does not apply when a “peremptory” order has 
been made for the delivery of the pleading within a specified 
time. ( Falck v. 'Axthelm, 24 Q. B. D. 174.) Where it 
is tho plaintiff who is ordered to give particulars, it may be 
made a term of tho order that the action shall bo dismissed, 
unless tho particulars be doliverod within the time named in 
the order. ( Davcy v. Bentinclc, (1893) 1 Q. B. 185.) 

It sometimes happons that a party who, in compliance 
with an order, has givon all particulars then within his 
knowledge, subsequently discovers new matter which he 
desires to add to the particulars already delivered. In such 
a caso the safer course is to apply for leave to deliver 
further particulars. For without suoh leave ho has strictly 
no right to add anything to those already delivered and by 
which he is bound. ( Yorkshire Provident Co. v. Gilbert , 
(1895) 2 Q. B. 148; Emden v. Burns , 10 Times L. B. 400.) 

Amending your own Pleading. 

Now look at homo. Your opponent may have raised some 
well-founded objection to your pleading. In that case you 
had best amend at once before it is too late. 

A party has generally little difficulty in obtaining leave to 
amend his own pleadings, provided his application is not left 
to so late a stage of the proceedings that to allow an amend- 
ment thon would bo unjust to his opponent. “Whenever a 
Statement of Claim is delivered, tho plaintiff may therein 
alter, modify, or extend his claim without any amendment 
of tho indorsement of the writ.” (Order XX. r. 4.) And 
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tho plaintiff may without any loavo amend his Statement of 
Claim, whether indorsed on the writ or not, once at any time 
before tho expiration of tho timo limited for "Reply, or, if no 
Reply be ordered, within ten days from the delivery of the 
Defence. (Order XXVIII. r. 2; and see Roberts v. Plant, 
(1895) 1 Q. B, 597, ante, p. 58 ) But theso rules do not 
enable the plaintiff to add new parties or to increase the 
total amount claimed on the writ. For any such amendment 
leave is necessary, which can be granted in a proper ease 
under Order XVI. r. 11, or Order XVII. n\ 2 and 4, or 
Order XXVIII. r. 1. And a plaintiff will not be allowod to 
amend by setting up fresh olaims in respect of causes of action 
which since the issue of tho writ have become barred by the 
Statute of Limitations. (Weldon v. Neal, 19 Q B. D. 394 ) 
Where the action has been brought on a substantial cause of 
action, to which a good defence has been pleaded, the plaintiff 
will not be allowed to amend his claim by including in it, 
for the first time, a trivial and merely technical 'cause of 
action, which such defence may not cover. ( Dillon v. Balfow, 
20 L. R. Ir. 600.) In some cases the plaintiff may amend 
by adding a new dofondant. (Edward v. Lowther, 45 L J 
0. P. 417.) But a defendant cannot, as a rule, make a third 
person a defendant without the plaintiff’s consont. (MeCheane 
v. Gyles, (1902) 1 Ch. 911; Montgomery v. Foy, Morgan d 
Go ., (1895) 2 Q. B. 321.) A defendant, bo, may amend 
a counter-claim or set-off (but not his Defence) without any 
leave, provided he does so before tho expiration of the timo 
allowed for answering the Reply and before puch answer. 
(Order XXVIII. r. 3.) To amend his Defence he must always 
obtain leave. In all thoso cases, the party amonding must 
pay all costs occasioned by tho amendment, unless the Master 
orders otherwise. (Order XXVIII. r. 13.) 
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Chapter XII. 

STATEMENT OP CLAIM. 

A Statement of Claim should stato the material facts upon 
which tho plaintiff relies and then claim tho relief ho desires. 
As “ pleadings now aro to bo merely concise statements of the 
facts which tho party pleading dooms material to his case,” it 
is unnecessary to particulariso the form of action in whioh 
the roliof would in former days have had to he sought. To 
stato what form the plaintiff’s right takes is to state a con- 
clusion of law; and it is always unnecessary now for cither 
party to statr conclusions of law in his pleading; the Court 
will draw tho proper inference from the facts alleged. 
(Hamner v. Flight, 24 W. R. 346 ; 35 L. T. 127.) 

“ Forms of action ” aro in fact abolished: it is now no longer 
necessary to stato either on the writ or on the pleadings whether 
the plaintiff is suing in trespass or on the case, in detinue or in 
trover. This is a most important alteration. Formerly, every- 
thing turned on tho form of action in which tho plaintiff oloclod 
to sue. There wero only so many “forms of action” recog- 
nised by the Court; and every plaintiff had to pin himself down 
to ono of tlie30. If ho .selected the wrong one, he would in the 
end bo non-suited and have to pay the defendant’s costs, although 
an action would have lain if the declaration had been differently 
drawn. If lie suod on a money count and it turned out that thero 
was a special contract, he was non-suited, and had to pay tho costs 
of tho first action before lio could bring another on tho special 
contract. (See White v. Gt. W. Rail. Co., 2 C. B. N. S. 7.) 
Again, if he sued in trespass and trespass did not lio, the plaintiff 
was non-suited, although trover or detinue would lio. In all the 
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old reports the l'orm of action is usually staled first in capitals. 
And tlio Court never decided that no action lay on such a sot ol 
facts; but only that Iho action did not lio in that form. Tlonce in 
some cases it was only by a costly process of elimination that a 
plaintiff could ascortain for certain which was his proper logal 
roinody. In 1875 there were seven different forms of personal 
notions: debt, covenant, assumpsit, detinuo, trespass, trospass on 
the oase, and replovin; there wore tlrree real notions:* dower, writ 
of right of dowor, and qicare impedit; and ono mixed action: 
ojectmont. And each form of action (except that last montionodf i 
had its appropriate form of declaration ; one of these forms, and 
only ono, had to bo pleaded. 

This slrietnoss had undoubted advantages. It taught barristers 
to he precise. And to this day it affords one of the best moans of 
testing a point of law. Ask a lawyer of tho old school whether an 
action would lie, if one gnost at a shooting party shot another by 
accident through tlie hedge, there being no negligence on the part 
of either, and ho will approach the question by asking himself, 
would trespass lie? or must the injured man sue in caso? But it 
was clearly bad for the suitors, who deservo somo consideration, 
and it has accordingly beon abolished. Each party %ow slates tho 
facts on which ho relies; and the Court will declare the law arising 
upou tho facts pleaded. If on those facts tho plaintiff would have 
been entitled to recover in any form of action, ho will now rocovor 
in tho action which he lias brought. (See Kelly v. Metropolitan 
Jty. Go., (1895) 1 Q. B. at p. 946.) 

There are only two cases now in which a plaintiff can deliver 
a Statement of Claim without an order giving him leave to do 
so. Both arc before appearance. 

(i.) Where the writ is specially indorsed under Order III. 
r. 6. In that case “no further Statement of Claim 
shall be daliverod, hut the indorsement on tho writ 
shall be deemed to bo tho Statement of Claim.” 


* The other real actions had beon abolished by tho 3 & 4 ’Will. IV. 
c. 27. 

t Ih’om 1852 to 1875, there were no pleadings in ejeotmont ; but tho 
plaintiff often had to deliver particulars. 
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(Order XX. r. 1 (a).) If the plaintiff dosiros in 
any way to add to 01 * vary the statement indorsed 
on. his writ, he must deliver an amendod Statement 
of Claim, which he can do once without leavo. 
(Order XXVIII. i*. 2.) 

(ii.) Where the action falls within Ordor XIII. r. 12 (ante, 
p. 6), and the defendant has not appeared. There 
tho plaintiff can, and must, without leave, file a 
Statement of Claim. He must do so, even where 
he has indorsed his writ for trial without pleadings. 
(Greene v. St. John’s Mansions, Ltd., (1900) 
W. N. 9.) 

In every other case tho plaintiff must obtain leavo boforo 
he oan deliver a Statement of Claim. An order giving 
him such leave may be made under Order XIII. r. 5, or 
Order XVIIIa. r. 3, or Ordor XXX. r. 1 or r. 8, It generally 
names a time within which tho Statement of Claim is to be 
delivered. If, however, tho order is silent on this point, the 
Statement of Claim must be delivered within twenty-one days 
from the date of the order, unless the time be extended by a 
subsequent order or by consent. (Order XX. r, 1.) 

"Parties . 

Before drafting a Statement of Claim, counsel must care- 
fully consider whether all necessary parties have been brought 
before the Court, and also whether it was necessary to bring 
before the Court all the parties named on the writ. He has 
to show in his pleading a right of action in every plaintiff, 
and a liability on the part of each defondant. A mere mis- 
nomer on the writ can he amended without leave in tho State- 
ment of Claim. But if it is desired to strike out a plaintiff or 
to add a fresh plaintiff or defendant, an application must he 
made under Order XVI. rr. 11 and 12; and strictly the .writ 
should bo amended too. For the Statement of Claim and tho 
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writ should correspond “in the names of the parties, in the 
number of the parties, and in the characters in which they 
sue and are sued.” The plaintiff can, however, discontinue 
the action against any one or more of tho defendants or 
withdraw any part of his complaint without any summons, 
merely by giving a notice in writing under Order XXVI. r. 1. 
He must, of course, pay tho costs occasioned by the matter 
so withdrawn. Tho Statements of Claim, delivered to tho 
othor defendants, who arc kept as parlies to the action, must 
be identical in their contents. If any party sues, or is sued, 
in a representative character (e.(j., as trustee in a bankruptcy, 
or as executor of a will) this fact must bo stated in the title 
or heading of the Statement of Claim, as well as on tho writ. 
(In re Tottenham, (1896) 1 Ch. 628.) 

nhatmtiona. 

If any party to tlie action is improperly or imperfectly named on the 
writ, tho misnomer should he corrected in tho Statement of Claim, by 
inserting the right name with a statement that the party'misnnmed had 
sued or had been sued by the name on the writ, c.y., "John "William 
Smythe (sued as ‘ J, M. Smith’).” The defendant can take no advantage 
of such an alteration ; pleas in abatement for misnomer were abolished as 
long ago as 183d. 

Bat where a defendant has executed a deed by a wrong name, it is 
right to sue him by the name in which he executed it. 

See Williams v. Bryant, 5 M. & W. 447. 

Mayor of Lynn's Gass, 10 Eop. 122 b. 


Joinder of Causes of Action . 

Subject to the rules of Orders XVI. and XVIII. (as to which 
sec ante , p. 28), the plaintiff may unite in one action several 
causes of action without loavo; so long as such joinder does 
not involve the addition of fresh parties. And ho ought to 
join in tho one action all causes of action which can con- 
veniently be tried together, and so save costs. 

Strictly, a plaintiff may not include in his Statement of 
Claim a new and independent cause o£ aotion of which there 

O.F. O 
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is no hint on his "writ. It is truo that in a general indorse- 
ment it is not necessary to set forth “ the precise ground pf 
complaint, or the precise remedy or relief to which the 
plaintiff considers himself cntitlod.” (Order III. r. 2.) 
Hence “whenever a Statement of Claim is delivered, the 
plaintiff may therein alter, modify, or extend Mb claim 
without any amendmont of the indorsement of the writ,” e.g., 
hy claiming farther relief. (Order XX. r. 4; Large v. Large, 
(1877) W. H. 198; Johnson v. Palmer, 4 O.’P.D. 258.) But 
this does not entitle him to add a new and totally different 
claim, except hy leave. (Cave v. Crew, 62 L. J. Oh. 530; 
United Telephone Co. v. Taslcer, 59 L. T. 852.) On the 
other hand, if a plaintiff in his Statement of Claim 1 omits all 
mention of a cause of action or a claim for relief which is 
stated on his writ he will be deemed to have elected to abandon 
it. ( Cargill v. Bower, 10 Oh. D. p. 508; followed by 
Swinfen Eady, J., in Lewis $ Lewis v. Burnford (1907), 
24 Times L: R. 64.) 

A plaintiff may only include in Ms Statement of Claim 
causes of action which existed at the date of writ. Ho can 
recover damages accruing since writ from a cause of action 
vested in the plaintiff before writ. (Order XXXYI. r. 58.) 
But he cannot claim damages in respect of a cause of action, 
which has vested in Mm since the date of the writ against 
the same defendant. If he wishes to do that, he must issue 
a second writ, and then * apply to have the two actions con- 
solidated, if they can conveniently be tried together. 

A plaintiff should always avail Mmself of all his causes of 


* Formerly only the defendant could apply to have two or more actions 
consolidated ; hut now cither party may do so. ( Martin v. Martin, (1897) 
1 Q. B. 429.) A. plaintiff cannot, however, apply to have actions against 
different defendants consolidated, without the consent of all parties, unless 
the issues to be tried are precisely similar. (Lee v. Arthur (1908), 100 
L.T. 01.) 
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notion, and join os many oJ! them as he can in one action. 
(E.g., he should set out every covenant that there is any 
ground for believing broken; and allege, every available 
breach of such covenant.) But the facts upon which each 
claim is founded should, so far as possible, be stated separately 
and distinctly. (Order XX. r. 7.) 

Illustrations. 

A repairing leaso generally contains three concurrent covenants as to 
repairs : — 

(a.) A gonoral covenant to repair. 

(b.) A covenant to repair on three months’ notice. 

(c.) A covonant to paint the outside onco in overy three years, and the 
inside onco in ovory seven years. 

Each of theso is distinct and severable from the others, and every 
breaoh of any one of thorn is a separate cause of action : thorefore sot out 
all three and allege that each is broken, as you may win on ono, though 
you fail on the others. See Precedent, No. 61. 

If tho plaintiff sues the defendant for fraud and proves negligence, he 
cannot recover ; hence it is advisable, in Bitch a oase, to (Send negligence 
in tho alternative. 

Connecticut Fire Insurance Co. v. Kavanagh, (1892) A. 0.173; 

61 L. J. P. 0. 60 ; 67 L. T. 508. 

.Sometimes a plaintiff must elect bobweon a claim for damages and a 
claim for an injunction. 

Gent v. Harrison, 09 L. T. 307. 

By a deed of submission the defendant covenanted to porform the 
award when made, and also to do nothing to prevent the arbitrators from 
making their award. The plaintiff sued on the award, alleging that the 
defendant had not performed tho award in this, that lie had not paid the 
sum awarded. The defendant pleaded that before the award was made 
In* had by deed revoked tho authority of the arbitrators. The Court held 
that the defendant was entitled thus to revoke the authority of the 
arbitrators (as tho law then stood ; it is otherwise now : see soot. 1 of the 
Arbitration Act. 1889), and that the ploa was an answer to the broach 
alleged, and gave judgment for the defendant. But at the same time 
they pointed out that the defendant’s conduct in thus revoking the 
authority of the arbitrators was a clear breach of the defendant’s covenant 
not to prevent them from making their award, and that the plaintiff 
would have won the notion if he had alleged that as a breach. 

Marsh v. Bulieel, 5 B. & Aid. 507. 

o 2 
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It is often desirable to commence a Statement of Claim with 
somo introductory averments stating who the parties are, what 
business they oarry on, how they are related or connected, and 
other surrounding circumstances leading up to the dispute. 
These are called matters of inducement, because they explain 
what follows, though they may not be essential to the oauso 
of action. A good pleader always reduces such prefatory state- 
ments to a minimum, and states them as concisely as possible. 
Next should come the essential portions of the claim, i.e., the 
statement of the plaintiff’s right which he alleges has been 
violated; and then the statement of the breach or wrong com- 
plained of. Then conies the allegation of damage, and last the 
claim for relief. 


This order should always be followed, in spite of tho precedents 
set out in Appendix C. to the rules of the Supreme Court of 1883. 
What can be- more illogical tlian suck a Statement of Claim as 
Appendix C., s v., No 10: “ The plaintiff has suffered damage by 

breach of promise by the defendant to marry her on the day 

of ” ? Here we have first the damage, then the breach, and 

last of all the promise Surely this is “ putting the cart before the 
horse.” See Precedent, No. 49. 


Tori. 

In an action of tort it is unnecessary to set out the right 
which has beeu violated in cases where that right is not peculiar 
to the plaintiff in any way, but is one possessed by every liege 
subject. Thus, in actions of libel, slander, false imprisonment, 
or assault, the claim is merely a statemont of a wrong. In 
other oases where the plaintiff claims a special right in himsel F 
(e.g., an easement, or copyright), the right must be stated with 
all duo particularity. This is specially so in actions for the 
recovery of land. (See ante , p. 123.) And remember that it is 
not sufficient to allege in a pleading that a right, or a duty, or a 
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liability exists; but the faots must be stated which give rise to 
such right or croato such duty or liability. (Ante, p. 85.) 

Illustrations. 

Where a plaintiff olaims a right of way he must define the course of the 
path, state its termini, and show how the right vested in him, whether by 
prescription or grant ; hut he is not bound to name the parties, or giro 
the procise dates of lost grants. 

Harris v. Jenkins, 22 Oh. D. 4S1 ; 52 L. J. Ch. 437. 

Farrell v. (Jongan, 12 L. R. Ir. 14. 

Pledge v. Pom/ret, 74 L. J. Oh. 357 ; 92 L. T. 660. 

Palmer v. Ouadagni, (1906) 2 Ch. 494; 95 L. T. 258. 

In an notion of libol or slander the preoise words complained of are 
material, and they must bo set out verbatim in the Statement of Claim. 

Harris v. Warn, 1 0. P. I). 125 : 48 L. J. C. P. 310 ; 27 W. R. 
461 ; 40 L. T. 429. 

And soe the remarks of Lord Esher, M. It., in Darby shire v. 
Leigh, (1896) 1 Q. B. atp. 557. 

In an action of slander you should always aver, wherever there is any 
ground for doing so, that the words wore Bpokon of the, plaintiff in the 
way of his trade. A foundation should be laid for such an averment by 

alleging in paragraph 1 that “the plaintifE is a , carrying on 

business at , Sea.” 

Fouiger v. Newcomb, L. E. 2 Ex, 327; 36 L. J. Ex. 169; 15 
W. E. 1181 ; 16 L. T. 595. 

Contract. 

Where the action is brought on a contract, the contract must 
first be alleged, and then its broach. It should clearly appear 
whether the contract on which the plaintiff relies is express or 
implied; in the latter case the faots should be briefly stated 
from which the plaintiff contends a contract is to be implied. 
(See Order XIX. rr. 20, 24, and Order XXI. r. 3.) If ,thje 
contract be by deed, it should be so stated; if it bo not by 
deed, then a consideration must be shown, which must not 
bo a past consideration. 

Wherever the contract sued on is contained in a written 
instrument, the pleader should stortly state what he conceives 
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to bo its legal effect; he should not Bet out the document itself 
verbatim unless the precise words of Iho document, or some 
of them, are material. (Order XIX. r. 21.) It will be for the 
defendant, if he disputes the legal oSoct attributed to it by 
the plaintiff, to state his own version of the document, or, 
if ho thinks fit, to set it out verbatim in the Defence, with an 
allegation that this is the contract referred to in the Statement 
of Claim. 

The actual contract which was in force between the parties 
at the date of breach should be the one alleged. There is no 
need to go into ancient history. If there have at different 
times been different agreements between the parties, it is 
unnecessary to set out the original terms which have been 
dispensed with. It is sufficient to state the modified contract as 
it stood when the plaintiff’s right of action attached. ( Boom 
v. Mitchell, 1 B. & C. 18; Carr v. Wallachian Petroleum Co., 
L. It. 1 G. P. 636.) And contingencies need not be stated, 
if the events upon which they were contingent never happened, 
for so they do not affect the plaintiff’s right or title. 

It is no longer necessary for a plaintiff to allege generally 
the performance of all conditions precedent, as was customary 
before the Judicature Act. Such an allegation is now implied 
in his pleading by Order XIX. r. 14. Where, however, the 
plaintiff is conscious that he has not performed a condition 
precedent, and has a good oxcuse for such non-performance, 
he should in his Statement of Claim state the condition, the 
non-performance and the facts which afford him his excuse, 
e.g., that the defendant prevented or discharged him from 
performing it. 

If either the consideration or the promise is in the alterna- 
tive, this should bo stated according to the fact. If the 
promise or covonant sued on contains an exception or proviso 
qualifying the defendant’s liability, such exception or proviso 
should be stated; for it would be incorrect to state the contract 
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as an absolute one. But if the ]:>romisG or covenant sued on 
is absoluto in itself and contains no exception or proviso, and 
no reference to any exception or proviso, it may be stated as 
an absoluto contract; although there may be in a distinct part 
of the deed or instrument a proviso defeating' or qualifying it 
in certain events. For such proviso is in the nature of a 
defeasance, and must be set up by the defendant if the facts 
permit. If, however, the subsequent clause is referred to by 
some suoh words as “except as hereinafter excepted,” then 
strictly the exception or proviso ought to bo set out in the* 
Statement of Claim. 


Illustrations. 

Whon tlio action is brought on a written contract the pleader should 
describe it ns a contract in writing, and give ita date, and name tbe partioB 
to it, so as to identify the document. It ho merely states, 1 1 It was agreed 
between the plaintiff and the defendant,” tho defendant will apply for 
particulars. 

Turquund and others v. Neuron, 48 L. J. Q. B. 70$; 40 L. T. 643. 

It is not naceshary for him, however, to state expressly that the written 
agreement was signed by tho dofendant, even though the contract sued on 
be one to which the Statute of Brands or Lord Tentcrdea’s Act, or tbe 
Sale of Goods Act, applies. 

Rist v. Hobson, 1 S. & S, 843. 

As to when a plaintiff should base his claim on a special contract, and 
when on a quantum meruit or an implied contract, see Precedent, No. 50, 
and 

Head v. Baldrty, 6 A. & E. 459 ; 2 N. & P. 217. 

White v. Ot. IT. Ry. Co., 2 0. 11. N. S. 7 ; 20 L. J. C. P. 158. 

The plaintiff sued tho defendant for not repairing the demised promises 
pursuant to the covenant in his lease, which the plaintiff stated as a 
covenant to “ repair whon and as need should require”; and issue was 
joined on a trnverso of tho deed alleged. Tho plaintiff, at the trial, 
produced the deud in proof, and it appeared that the covonnnt was to 
repair “when and as need should require, unci at farthest within three 
months after notice ” ; tho latter words having heen omitted in the declara- 
tion. This was hold to be a variunco, booauso the additional words were 
material and qualified tbe legal effect of the contract. 

Hcnw/all v. Testar, 7 Taunt. 385 ; 1 Moore, 89. 
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"Where there are soyerol covenants in tho eamo doocl, some of which aro 
broken and some not, tho plaintiff should, of course, omit all allusion to 
the covenants which ho docs not allage to havo beon broken. Thore is no 
need for him to set out the whole document. Ho should first of all set 
out all the covenants whioh he alleges have been broken in their order as 
they occur in the doed, and then allego separately the broach of each 
covenant in the same order. 


B reach. 

The broach of contract, of whioh the plaintiff complains, 
must be alleged in tho terms of tho contract, or in words 
oo-extensive with the effect or meaning of it. (See Precedent, 
No. 51.) If, however, to allege a breach in the vory words of 
the covenant would ho too goneral an averment, particulars of 
the breaches should be set out in the pleading. But be careful 
in so doing not to narrow unduly the general averment that 
the covenant has been broken. 

In averring a breach, “and” must always be turned into 
“ or,” and “ all” into “any.” If the contract be to do more 
things than one, the plaintiff must either state oxpressly that 
tho defendant has done none of them, or else set out precisely 
what and how much he has in fact done. And generally the 
rules as to traversing (ante, pp. 157—161) apply to pleading 
a breach. 


Illustrations. 

Action on a covenant . The breach was thus assigned : 1 1 that the defen- 
dant has not used tho farm in a husbandlike mannoT, but on the contrary 
has committed waste.” It was. hold that the plaintiff could not give any 
evidence of tho defendant's using tho farm in an unhushandlike manner, 
if it did not amount to waste, 

Harris v. Mantle (1789), 3 T. E. 307. 

This easo was cited with approval by Mr. Baron Pollock, and acted on 
in tho Property Investment Company of Scotland v. Lucas cfc Son, on 
April 13th, 1880. The learned Baron said : “ The case of Harris v. Mantle 
(3 T. E. 307) was decided hy one of tho greatest lawyers (Buller, J.) of 
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tlio/lay in my early time, and although it rounds liko a technical decision, 
it is one of the most sensible decisions over made.” 

And seo Doe dem. Wiunall v. liioud , 2 Man. & Gr. 523. 

Anger stein v. Hand son, 1 Or. M. & R. 789 ; 1 Gale, 8 ; ante, p. 182. 

Byrd v. Nunn, 7 Oh. D. 284; 47 L. J. Oh. 1 ; ante, p. 163. 

Collette v. Goode, 7 Ch. D. 842; 47 L. J. Oh. 370; 38 L. T. 304. 

If tho covenant or promise be in the alternative, tho ploador must allege 
that the defendant did not do either the ono act or the other. 

Leg/i v. Lillie, 6 H, & N. 165 ; 30 L. J. Ex. 25. 

If tho contract be to pay a sum of money, e.y., 500/., the breach alleged 
must be not morely that the defendant did not pay 5001. ; tho plaintiff 
must add tho words “ or any part thereof,” or else state how much has 
boen paid and give the defendant credit for that amount, claiming only 
tho balance. 

So, again, if the promise bo to pay on a particular day, the plaintiff 
must not meroly allege that the defendant has not paid the rnonoy on that 
day; he must ndd the words “ or at all.” 

If the covenant be to deliver up certain boats, and masts and nets and 
tackle on a certain day, the breach must bo assigned that “ the defendant 
never delivered up any of the said boats or masts or nets or tackle.” 

Damages. n 

As to the allegation of damage, the distinction between 
special and general damages must be carefully observed. 
General damage is such as the law will presume to he the 
natural or probable consequence of the defendant’s act. It 
arises by inference of law, and need not, therefore, bo proved 
by evidence, and may be averred generally. 

Special damage, on the other hand, is such a loss as the 
law will not presume to bo the consequence of the defendant’s 
act, hut which depends in part, at least, on the special 
circumstances of tho case. It must therefore be always 
explicitly claimed on tho pleadings, and at the trial it must bo 
proved by evidence both that the loss was incurred and that 
it was the direct result of the defondant’s conduct. A mere 
expectation or apprehension of loss is not sufficient. And no 
damages oan bo recovered for a loss actually sustained, unless 
it is either the natural and necessary consequence of tho 
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defendant's act, or such a consequence as lie in fact contem- 
plated "when lio so acted. All othor damage is lieid “ remote.”* 
In many cases, proof of special damage is essential to the 
right of aotion; in theso the writ must not be issued till the 
special damage has accrued, and then it must be alloged with 
special care. 

No general rule can be laid down as to the preciso degree of 
exactness necessary in a claim of special damage. “The 
character of the acts themselves which produce the damage, 
and the circumstances under which these acts arc done, must 
regulato the degree of certainty and particularity with which 
the damage done ought to bo stated and proved. As much 
certainty and .particularity must he insisted on, both in 
pleading and proof of damage, as is reasonable, having regard 1 
to the circumstances and to the nature of the aots themselves 
by which the damage is done. To insist upon less would her 
to relax old and intolligihla principles. To insist upon more 
would be the vainest pedantry.” (Per Bowen, L. J., in 
Ratcliff e v. Evans, (1892) 2 Q. B. at pp. 532, 533.) And 
remember that a plaintiff who succeeds in recovering general 
damages may yet bo ordered to pay the costs occasioned by a 
claim for special damage which he has failed to substantiate. 

( Forster v. Farquhar , (1893) 1 Q. B. 564.) 

Matters in aggravation of damages may be pleaded in the 
Statement of Claim, as we have seen already, ante, p. 103. 

Illustrations. 

A plaintiff cannot prove that ho has lost particular customers, unless 
he states their names, cither in his pleading or particulars. And the 
persona so named must as a rule be called at the trial to state why they 
caused to deal with the plaintiff. 

The plaintiff alleged that in consequence oi the defendant’s slander she 
had “ lost several suitors.” This was held too general an allegation ; for 

* See Remotencfi. of Damage in Odgers on The Common Law of 
England, Vol. II.. pp. 1284—1291. 
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the names of the suitors, if thorn wore any, ooulcl hardly have escaped the 
plaintiff’s memory. 

Barnes v. Prudlin vel Bruddel, 1 Rid. 396; Yentr. 4; 1 Lev. 261. 

Where a plaintiff claimed generally for loss of his lodgoi’B, he was not 
allowed to prove the loss of a particular lodger. 

Westwood v. Oowne, 1 Start. 172. 

In an action for nuisance the Statoment of Claim alleged that the 
nuisanoe oaused “ loss of sleep, injury to health, and great personal dis- 
comfort to the plaintiff and his family.” Hold hy Kekewich, J., that this 
was an allegation, of general damage only and that the plaintiff could not 
give evidenco of any special damage. Damages 40s. 

Lipmamr, Pul man , (1904) W. N. 139; 91 L. T. 132. 

But in some coses a plaintiff is allowed to allege gonerally a loss of 
business or custom, and to prove it, without having recourse to particular 
instances, e.g., hy showing that his receipts havo diminished, or that 
he has done less business, compared with former years, in consequence of 
the defendant’s conduct. 

Bose v. Groties, 5 M. & Gr. 613; 12 L. J. 0. P. 251. 

Ratrliffe v. Euans, (1892) 2 Q. B. 524 ; 61 L. J. Q. B. 535. 

In an action for an imprisonment, tho plaintiff oannot Jprove as damage 
that he suffered in health, or was stinted of food in prison, unless he has 
charged it in the Statement of Claim. 

Pettit v. Addington, Peake, 62. 

Loiuden v. Goodrich, Peake, 46. 


Claim for Relief. 

Every Statement of Claim must state specifically the relief 
which the plaintiff claims, either simply or in the alternative. 
The same cause of action may entitle the plaintiff to relief of 
different kinds. In addition to olaiming the payment of a debt 
or damages, he may ask for one or more of the following kinds 
of relief: — 

(i.) An injunction (p. 205). 

(ii.) A mandamus. 

(iii.) Possession of land. 

(iv.) Delivery up of a chattel. 

(v.) A declaration of right or title (p. 209). 
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(vi.) Tko appointment oi! a recover (p. 20o). 

(vii.) An account. 

(viii.) Specific performance ,of a contract, &c. 

It is not necessary to ask for general or other relief, for this 
“ may always bo given, as the Court or a judge may think just, 
to the same extent as if it had been asked for.” (Order XX. 
r. 6.) 

Damages . — In an action for unliquidated damages, it is not 
necessary to insert any specific figure as the precise amount of 
damages claimed {per Vaughan Williams, L. J., in London and 
Northern Bank, Ltd. v George Neivnes, Ltd., 16 Timos L. R. 
p. 434; of. Thompson v. Goold & Co., (1910) A. C 409), 
except in a Divorce case {Pegler v. Pegler and Russell, 85 
L. T. 649). But where the plaintiff’s claim is liquidated and 
can be ascertained exactly, the pleader should, of course, claim 
only the precise amount, with a sufficient margin for interest, 
if the plaintiff is onlitled to any. Where ho cannot be exact, 
it is wiser to claim too much rather than too little; for if the 
jury find a verdict for a larger amount than the plaintiff 
claimed, that amount cannot be recovered without amending 
the record. The judge has pover to make such an amendment, 
if he think fit. (Order XXVIII. r. 1; Beokelt v. Beckett, 
(1901) P. 85.) 

Equitable Relief . — But while the oommon law Courts could 
only compensate an injured plaintiff by awarding him damages, 
or ordering his goods or land to be restored to him, Courts of 
Equitj, oven where recognizing and enforcing exactly the 
same primary rights and liabilities as the common law Courts, 
applied different remedies to protect and enforce them. And 
much oi* the value of the Chancery system deponded upon the 
efficiency of these remedies. Where the common law could 
only award damages for a wrong when committed, oquity 
could prevent its commission by injunction. Where law 
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could only give dumagos for a breach of contract, equity oould 
enforce its specific performance. Whore law could give 
damages lor fraud or breach of faith, equity could declare the 
property affected by it to be held in trust for the injured 
party — in fact, to bo bis proporty ; or insist on an account being 
delivered of all moneys received. Bui now, by virtue of sub- 
soct. 1 of sect. 24 of the Judicature Act, 1873, evory kind of 
equitable relief can be claimed and given in an action in the 
King’s Bench Division. And ovon where it is not claimed, 
yet if the right to it appear incidentally in the course of the 
proceedings, tho appropriate relief will be granted. 

Receiver. — Thus, a plaintiff is, in a proper case, entitled 'to- 
il receiver, even though ho has not asked lor one on his writ 
or Statement of Claim. (Of. Sail v. Cooper, 16 Ch. D. 544.) 
The Court has jurisdiction to appoint a receiver in all cases 
in which it appears to it to be juBt or convenient to make such 
an order, although the defendant may be in possession of the 
property (Judicature Act, 1873, s. 25, sub-s. 8; Gwatlcinv. 
Bird, 52 L. J. Q. B. 263; Foxwell v. Van Grutten, (1897) 
1 Oh. 64: John v. John, (1898) 2 Oh. 573; Cummins v. 
Perkins, (1899) 1 Oh. 16); and will give the receiver posses- 
sion of the property so far as is necessary for the preservation 
of the plaintiff’s rights ( Charrington & Co., Lid. v. Camp, 
(1902) 1 Oh. 386). A receiver is an officer of the Court, 
not the agent of or trustee for the parties. ( Boehm v. Goodall, 
27 Times L. E. 106.) 

Injunction, — An injunction should be claimed whenever 
there is any reason to apprehend any repetition of the defen- 
dant’s unlawful act. In such a case it must be averred that 
the defendant threatens and intends to repeat the unlawful 
act, unless such an intention is already apparent from the 
nature of the case or the faotB pleaded. ( Stcmnard v. Vestry of 
St. Giles, 20 Oh. D. at p, 195.) To set out circumstances 
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from which, such an intention can bo inferred would be ploading 
evidence. 

Remember that a Statement of Claim supersedes the writ; 
hence if some special form of relief be claimed on the writ, 
and not in the Statement of Claim, it will be taken that eo 
much of the claim is abandoned. ( Cargill v. Boitfer, 10 Ch. D. 
at p. 508; Lewis & Lewis v. Dumford (1907), 24 Timefl 
L. R. 64.) 


Account Stated. 

There are two kinds of an account stated: — 

(i) Where there aro cross demands, i.e., where A. owes B. cer- 
tain monoys and B. also owes A. money. In such a case, if 
A. and B meot, and either verbally or in writing stato an account 
with items on both sides, and strike a balance, and agree on it; 
then, if the balance be in favour of B., B. can suo for that balance 
on an account stated. And, primd facie, he can sue for nothing 
else except that balance: all his other demands are now extin- 
guished, are in fact paid; and the satisfaction of these is the con- 
sideration for A.’s implied promise to pay the balance. It will, 
it is true, be open to A. to show, if he can, that there was a mis- 
take made in the figures, &c,, for an account stated is never con- 
clusive between the parties. But the fact that some of the earlier 
items were barred by the Statute of Limitations is no reason why 
he should not pay the balance agreed on, for such earlier items 
are now paid. {Ashby v. James, 11 M. & W. 542; and see ante, 

p. 110.) 

fii) Where the debt is all on one side, so that there are no cross- 
items which can be set o2 one against the other, and no balance to 
he struck. Here all the parties can do, if they meet, is for B. to 
add up the various items of A.’s indebtedness to him , and for A. 
mournfully to acknowledge that he owes B. the total sum. One 
would have thought that this would he, at most, a mere admission 
by A. of tho pre-existing causes of action against himself — a 
useful piece of ovidenco in any action for the former debts, but 
not in itself a cause of action. It has been decided, howover, (hat 
such an acknowledgment or admission of liability is in itself a 
new cause of action; and, for want of a better name, it also is 



ACTION ON A BONJ). 


207 


-called “an acoouni stated.” (Knowles v. Michel, 13 East, 249, 
250: Brown v. Tapscolt, 6 M. & IV . 123, 124.) There must, of 
course, be an existing liability at the time the admission is made. 
(Lemere v. Elliott, 30 L. 3. Ex. 350.) But, even so, I fail to 
see any present consideration for a new promise to pay. (See the 
judgment of Alderson, B., in Ashby v. James, 11 M. & W. at 
p. 543.) And, indeed, an account stated of this kind is not a new 
cause of action for all purposes: it does not give tho plaintiff 
another six years within which to sue, unless it be an acknow- 
ledgment in writing sufficient to satisfy tho 9 Geo. XV. o, 14, s, 1. 
(Jones v. Ryder, 4 M. & W. 32.) The old causos of action are 
not extinguished; and the plaintiff can sue on them, and on the 
account stated in the same action. (Soe Precedent, hTo. 33.) The 
best instance of an account stated of this kind is an I. 0. TJ. 

This action on an account stated must be carefully distinguished 
from a olaim to have an account rendered, as to which see ante, 
p. 40, and from tho defence that all accounts betweon tho parties 
have been settled, as to which see post, p. 231, and Precedent, 
2To. 81. 


Action on a Bond. 1 

A bond is the acknowledgment of a debt in writing under the 
hand and seal of the debtor, who is then called the obligor. It 
must be delivered to the creditor, who becomes the obligee. Being 
under seal it requires no consideration to support it, and the 
previous simple contract debt, if any, merges in the bond. It 
binds both the real and personal estate of the obligor. (11 Geo. IV. 
& 1 Will. IV. o. 47, s. 2; 44 & 45 Viet. c. 41, s. 59; and see Prece- 
dent, Ido. 48.) 

Bonds are of three kinds: — 

(i) A “single bond," i.e., a bond without any condition. Such 
a bond now is rare. 

(ii) A "common money-bond,” a bond given to secure the pay- 
ment of a sum of money. If A. borrowed, say, 500 1. from B. to 
be secured by A.'s bond, A. would, on the face of the bond, ac- 
knowledge that lie owed B. 1,0001.; but a condition would be 
annexed that if A. paid on a day named 5001., with interest 
thereon at a spcciflod rale, the bond should bo void. In early days, 
if the condition was not performed to the letter, the wholo penal 
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sum (tko 1,000L) was at once recoverable. Then Equity inter- 
fered, and prevented the croditor from recovering' more than ho 
was entitled to under the condition . Later it was provided by the 
4 & 5 Anne, c. 16, that, in the case of a common money-bond, 
payment of the lesser sum, with interest and costs, should bo taken 
in full satisfaction of the bond, although such payment was not 
in strict accordance with tho condition. But if the arroars of in- 
terest accumulate to such on amount as, together with tho prin- 
cipal, to oxcood tho penalty of the bond, the croditor can claim no 
moro than tho penalty, either at law (Wilde v. Clarkson, G T. It. 
303; Rattan v. Harris, (1892J A. C. 547), or in equity ( Clarke v. 
Seton, 6 Ves. 411; Hughes v. Wynne, 1 Mylue & Keen, 20), ex- 
cept in speoial circumstances, os where the obligor has delayed tire 
creditor by vexatious proceedings (Grant v. Grant, 3 Sim. 340), 
and oven in that case the excess can only be claimed against the 
obligor, not against subsequent inounibrancers. (Hatton v 
Harris, supra : but sec Iinipe v. Blair, (1900) 1 Ir. R. 372.) It 
was formerly the rule at common law for the plaintiff, in au action 
on a common money-bond, to claim on his declaration the whole 
penal sum, and leave the defendant to plead the condition and 
its duo performance in reduction of liability. But noev the plain- 
tiff invariably indorses his writ with a claim merely for the lessor 
sum named in the condition with interest. Such a claim can ho 
specially indorsed under Order III. r. 6. ( Gerrard v. Clowes, 

(1892 ) 2 Q. B. 11; Strickland v. Williams, (1899) 1 Q. B. 382; 
In re JDiccon, (1900) 2 (Jh. 501.) The date of the bond, the rate 
of interest reserved, and the period in respect of which interest is 
claimed, should be stated in tho indorsement. 

(iii) A bond under 8 & 9 Will. III. c. 11, that is, any bond with 
a condition which is not a common money-bond. Bonds are fre- 
quently given, with conditions avoiding them on the due discharge 
of certain duties or the performance of other specified acts, agreed 
to bo done by tho obligor, or by somoone for whom he is willing 
to bo surety. A bond conditioned for the payment of a certain 
sum bj instalments, or for the payment of an annuity, is within 
tho statute of William III.: it is not a common money -bond 
within tho statute of Anne. ( Willoughby v. Swinton, 6 East, 
350: Walcot v. Goulding, 8 T. R. 126.) So any covenant with a 
olauso making a penal sum payable on breach is within the statute 
of William III. In all those cases tho whole penalty formerly 
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became due oil broach of any parL of the condition, and judgment 
might bo had and execution issued Iheroon, subject only to the 
control of a Court of Equity, if the debtor applied to it for roliof . 
But by the 8 & 9 Will. III. e. 11, a. 8, any plaintiff suing on such 
a bond was required to state (or assign ) the breaches which had 
been committed by the obligor, and although judgment was still 
signed for the whole penalty, execution was allowed to issue only 
for the amount of damages actually sustained in oonsequence of 
such breaches, the judgment remaining as a further socurity for 
tlio damages to be sustained by any future broach. ( Hurst v. 
Jennings, 5 B. & C. 650 . ) 

In an action on a bond within tho statuto of William it is still 
open to the obligeo to claim the whole penal sum on his writ in the 
old common law way. But tho more usual and proper method is 
for him to indorse his writ generally (e.g. : “The plaintiff’s olaini 

is upon a bond conditioned not to carry on the trade of a 

or “ upon a bond given to seoure the payment of an annuity of 

£ It. S. C. App. A. III. 4), and then, if the defendant 

appears and pleadings are ordered, to deliver a Statement of 
Claim, sotting out the bond and condition, statinf each broach, 
and claiming damages, as though the bond were an express cove- 
nant by the defendant to do the various net3 specified in the con- 
dition. The writ cannot he specially indorsed. ( Tuther v. Cara- 
lanipi, 21 Q. B. D. 414.) If the defendant appears, he may pay 
money into Court, hut to particular breaches only, not to the whole 
action. (Order XXII. r. 1.) If the defendant fails to appear, 
“ no Statement of Claim shall bo delivered, and the plaintiff! may 
at once suggest breaches by delivering a suggestion thereof to the 
defendant or his solicitor, and proceed as mentioned in tho said 
statute and in 3 & 4 Will. IV. c. 42, s. 16.” (Order XIII. r. 14.) 
For the form of a suggestion of breaches, see Chitty’s Forms, 
13th edit., p. 649. Judgment can then he obtained on proof of 
the service of the writ and of default of appearance; and a writ 
of inquiry will issue. A copy of the suggestion of breaches should 
bo filed ou issuing the writ of inquiry. 

Declaratiom of Right or Title. 

In former days, as we have soon (ante, p. 191), questions of 
ownership were decided in real actions, questions as to posses- 

o.p. i> 
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sion in mixed actions. But the real actions foil into disuse owing' 
to (lie extromo technicality of their procedure, and the mixed 
action of ojectmont was used to dotermino indirectly questions of 
title, undor the guise of a decision merely as to the right to posses- 
sion of the property. Thus, if both A. and B. claimed to bo seised 
in foe of Blackacre, and B. was in possession of the land, A. would 
not sue in his own name; for, if he did, he would havo to bring 
a real action. He pretendod that he had demised Blackacre a 
few days previously to John Doe or Richard Roe; and this ficti- 
tious lessee would obligingly lend his namo as plaintiff; and as 
he olaimed no title in himself, but only a right to possession 
derivod from the lease, ho could sue in ojootmont, and the action 
would be called Doe dam,. A. v. B. The plaintiff would plead A.’s 
seisin, and the demise to himself: the defendant was not allowed 
to traverse the fictitious demise, but he would deny A.’s seisin; 
and so A.’s title to the land would beoomo an issue in the action, 
and ho judicially decided. (See “A Gontnry of Law Reform,” 
p. 214.) But suppose both A. and B. claimed to he heir-at-law 
of C., who was admittedly seised in fee of Blaclcaore, and who 
had granted a lease of it to D. for a torm which had not yet 
expired; here neither A. nor B. was entitled to possession as 
against D., for the lease to him hound them both. Hence noithcr 
could have recourse to an action of ejectment; some other indirect 
mode of raising the question would have to be found. A. would 
sue D. for the rent reserved by C,, and D. would perhaps side with 
B. and refuse to pay A. the rent, on the ground that B. was tho 
truo heir and had ordered D. not to pay it to A. But neither 
claimant could obtain a direct decision by itself that he was 
entitled to the reversion on D.'s lease, except in a real action; the 
Court of Chancery would not make a binding declaration of title, 
unless a right to “ some consequential relief ” was shown {Hooke 
v. Lord Kensington, 2 K. & J. 753), and this practice was fol- 
lowed — with somo hesitation — in the High Court after tho passing 
of the Judicature Act, from 1875 to 1883. (Cox v. Barker, 
3 Oh. D. 370 — 372.) But in October, 1883, it was clearly pro- 
vided by Order XXV. r. 3, that “no action or proceeding shall he 
open to objection, on the ground that a merely declaratory judg- 
ment or ordor is sought theroby, and the Court may make binding 
declarations of right, whether any consequential relief is or could 
bo claimed, or not." And this is now the practice. (Hendry v. 
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Turner, 32 Cli. D 355; Ellis v. Duke of Bedford, (1890) 1 Cli. 
p. 515; Honour v. Equitable Life Society, (1900') 1 Cli. 852, 
'Society Maritime v. Venus Steam Shipping Co. (1904), 9 Com. 
Cas. 289.) Tlie Court may make a declaration, even, where it 
refuses to grant an injunction, or to give any other relief. ( Llan- 
dudno Urban District Council v Woods, (1899) 2 Oh. 705; West 
v. Cwynne, (1911) 2 Ch. 1.) And see Precedents, Nos. 27, 74. 

Replevin. 

Eoplevin is tho ro-delivery to their owner of goods or cattle 
which have boon taken from him, upon his giving security that ho 
will commence and duly pursue an action against the person by 
whose orders they wore taken, and rotnrn them should he fail in 
the action. 

Tho action generally arises where goods have been distrained 
for arrears of rent, or where cattle have been straying and doing 
damage, or where an animal is seized as a heriot. In such cases, 
if the owner believes that the seizure was wrongful, ho givos a 
formal notice to tho registrar of the County Court of^the district in 
which the goods or cattle were seized (formorly to the sheriff of the 
county) claiming their return. He must, in such notice, slate his 
intention of bringing an action, and his willingness to give ade- 
quate seourity, either by depositing money, or by executing a 
bond with sureties; and, in the latter case, he should name the 
persons whom he proposes as sureties The registrar fixes tho 
amount for which security must be given, after notice to the 
seizor; the security is completed, either by depositing that amount 
in Court or by executing the bond; and the goods or cattle are 
returned to tho owner, who must then commence an action of 
replevin (generally within one week), and prosecute it without 
delay. (See 51 & 52 Viet. c. 43, ss, 133 — 137.) 

For a precedent of a Statement of Claim in replevin, see No. 68; 
for Defences iu such an action, sea Nos. 98 and 99 in tho 
Appendix of Precedents. 
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Chapter XIII. 

DEFENCE. 

The defendant's counsel, before drafting tho Defence, should 
carefully consider tho Statement of Claim, and the way in 
which the action is shaped against liis client. Is any cause of 
action shown at all? Is the only cause of action shown 
frivolous and vexatious? If so, he may think it right to 
apply to strike out the Statement of Claim. {Ante, p. 172.) 
Such an application should he made promptly — as a rule, before 
any Defence is delivered. Then is the claim properly pleadod? 
Is any portion of it embarrassing? Or are particulars neces- 
sary? Have claims been joined which cannot conveniently 
bo tried together? If so, the defendant should apply to sover 
them under Ordor XVIII. rr. 1, 7, 8, or 9. Should the action 
bo remitted to the County Court, under either s. 65 or &. 66 
of the County Courts Act, 1888 ? Or is it from its nature one 
that ought to be referred, and has the plaintiff ever agreed 
in writing to submit the dispute to arbitration? If so, the 
defendant must at once, before delivering any pleading or 
taking any other step in tho aotion, except appearing, apply to 
a Master to stay the proceedings, under Boot. 4 of tho Arbitra- 
tion Act, 1889. 


Illustrations. 

A “ step in the proceedings ” in sect. 4 of the Arbitration Act, 1889, 
means some application to the Court by summons or motion, and does 
not include an application by letter or notice from one party to another, 
or by correspondence between their respective solicitors. Therefore, 
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merely writing to the plaintiff for further time to plead will not pveoludo 
the defendant from applying under this section. 

Brighton Marine Palace anti Pier, Ltcl. v. Woadhouse, (1893) 2 Oh. 
486 ; 62 L. J. Oh. 697 ; 41 W. B. 488 ; 68 L. T. 667. 

Ives and Barker v. Willana, (1894) 2 Oh. 478 ; 63 L. J. Oh. 521 ; 
42 W. E. 483 ; 70 L. T. 674. 

Of. the remarks of Cave, J., in Rein v, Stein, 66 L. T. at p. 471. 

Nor merely opposing a summons issued, or a motion made, hy the 
plaintiff. 

Zulinoffy. Hammond, (1898) 2 Oh. 92; 67 L. J. Ch. 370. 

But if the defondant attends on the hoaring of the plaintiff’s summons 
for directions, and any order is mado in favour of the defendant, such as 
an order for ploadings, or discovery, this is a “ step.” 

County Theatres, dec., Ltd, v. Knowles, (1902) 1 3L B. 480. 

Richardson v. Le Muitre, (1003) 2 Oh. 222 ; 72 L. J. Oh. 779, 

So if on the hoaring of such a summons tho defendant gives an under- 
taking to furnish an acoountto the plaintiff, and then obtains an adjourn- 
ment of the summons, this is a step, oven though no order ho actually 
made. 

Ochs v. Ochs, (1909) 2 Oh. 121 ; 78 L. J. Oh. 555; 100 L. T. 880. 

Appealing from an order mude against the defendant, under Order 
XIV., is a “step.” 

And so is an application for particulars. 

Chappell v. North, (1891) 2 Q. B. 252 ; 60 L. J. Q. B. 534 ; 40 
W. E. 16; 65 L. T. 23. 

Or for security for costs. 

Adams v. Cathy, 40 W. E. 570; 66 L. T. 687. 

The Assuntu, (1902) P. 150; 86 L. T. 660. 

Or taking out a summons for further time to plead. 

Ford's Hotel Co. v. Bartlett, (1896) A. 0. 1 ; 65 L. J”. Q. B. 166 ; 
44 "W. E. 241 ; 73 L. T. 665. 

And d fortiori tho delivery of a Defence. 

l(7-s< London Dairy Society v. Abbott, 29 "W. E. 584; 44 L. T. 376. 


Tho defendant must also consider whether the proper parties 
have boon piacod on the record. He can no longer plead in abate- 
ment. (Order XXI. r. 20.) If the defendant considers that the 
proper parties are not bofore the Court, his romody is to take out 
a summons under Order XVI. r. 11, to add or strike out or substi- 
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tuto a plaintiff or a defendant. ( Kendall v. Hamilton , 4 App. 
Cas. 504.) If, for instance, he is sued alono for a dobt duo from 
his firm, lie should apply to have his partners joined as co-defen- 
dants, if they are still alive and -within jurisdiction. And in 
every ease whore a plea in abatement in respect of non-joinder of 
a defendant could formerly have been pleaded with success, the 
defendant should (subject to the rules as to one or more persons 
representing all the parties, such as Order XVI. rr. 9 and 37) 
apply to the Master to add the party who ought to have been 
joined, the action, where necessary, being in the meantime stayed. 
{Tilley v. Bobinson, 20 Q. B. D 155.) Thus, if he can show a 
primCt facie ground for saying that A. is jointly liable with him 
on the contract sued on, tho Master will make A. a co-defendant 
on tho terms that the plaintiff is not to be prejudiced thereby, 
and that the original defendant shall pay A.’s costs, if A, is held 
not liable. ( Fantell , die. Co. v. Basset, 15 Timos L. R. 204.) 
The Master will mako an order to add a defendant more readily 
than to add a plaintiff. ( Wilson , Sons (f) Co. v. Baloarres Brook 
Steamship Co., Ltd-, (1893) 1 Q. B. 422; Roberts v. Holland, 
(1893) 1 Q. B. G65.) Moreover, a frosh plaintiff cannot be added 
without his consent in writing. (Order XVI. r. 11.) 

As soon as these preliminary quostions are disposed of, the 
defendant’s counsel must proccod to draft the Defenco. Special 
oare is necessary in drafting this pleading. For though a 
plaintiff may (amend his Statement of Claim ,oncse without leave, 
a defendant can never amend his Defence without an order 
(see Order XXVIII. rr. 2 and 3); and leave to amend will 
be refused, if the defendant only applies for an order at the 
last moment, e.g,, on the day before the trial. {Kirby v. 
Simpson, 3 Dowl. 791.) 

The defendant must state in his Defence every material 
fact on which he proposes to rely at the trial. Ho muBt deal 
specifically with every fact alleged in tho Statement of Claim, 
either admitting or denying it; he may plead further facts in 
answer to these he admits; he may object to the whole 
pleading as insufficient in law; or he may rely on a set-off 
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or counterclaim (sec Chapter XIV.). All those soparato 
grounds of defence must be stated, as far as may be, separately 
and distinctly, especially where they arc founded upon separate 
and distinct facts. (Order XX. r. 7.) 

Any number of defences may be pleaded together in the 
same action, although they are obviously inconsistent. A 
defendant may “raise by his Statement of Defence, without 
leave, as many distinct and separate, and therefore inconsistent, 
defences as he may think proper, subject only to tho provision 
oontainod in ’’ Order XIX. r. 27, os to striking out embarrassing 
matter. {Per Thosiger, L. J., in Berdan v. Greenwood, 3 
Ex. D. 255.) And a Defenco is not embarrassing merely 
because it contains inconsistent averments ( Child v. Slcnning, 
5 Oh. D. 695), provided such averments are not fictitious {In 
re Morgan, 35 Gh. D. at p. 496). 

As to objections in point of law, enough has been said ante, 
p. 168. As to traverses, do not deny everything. It causes 
useless expense. Admit all you can. But when you traverse, 
traverse well and boldly. 

Denials must be specific. 

“ It shall not be sufficient for a defendant, in his Defence, 
to deny generally the grounds alleged by the Statement of 
Claim, hut each party must deal specifically witti each 

ALLEGATION OF FACT OF WHICH HE DOES NOT ADMIT TIIE TRUTH, 

except damages.” (Order XIX. r. 17.) 

And in order that the pleader may fully understand what is 
meant by “dealing specifically,” other rules arc added. 

“ Every allegation of fact in any pleading, not being a 
petition or summons, if not donied specifically or by necessary 
implication, or stated to bo not admitted in the pleading 
of the opposite party, shall be taken to bo admitted.” 
(Order XIX. r. 13.) 

"When a party in any pleading denies an allegation 
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of fact in tho previous pleading of tlio opposite party, ho 
must not do so evasively, but answer tho point of substance.” 
(Order XIX. r. 19.) 

And instances arc given: — 

“ In actions for a debt or liquidated demand in money, 
■comprised in Order III. r. 6, a more denial of tho debt shall 
bo inadmissible.” (Order XXI. r. 1.) 

“ In actions upon bills of exchange, promissory notes, or 
cheques, a defence in denial must deny some matter of fact, 
e.y., the drawing, making, indorsing, accepting, presenting, or 
notice of dishonour of tho bill or note.” (Order XXI. r. 2.) 

“In actions comprised in Order III. r. 6, classes (a) and 
(b), a defence in donial must deny such matters of fact, from 
which the liability of the defendant is alleged to arise, as arc 
disputed.” (Order XXI. r. 3.) 

v ‘ If an allegation is made with divers circumstances, it shall 
not be sufficient to deny it along with those ciroumstaneos.” 
(Order XIX. r. 19, ante, p. 139.) 

These rules were expressly intended to provent a defendant 
pleading the general issue, as it was oalled (sec anle, p. 84), 
and to make him “take mattor by matter, and traverse each 
of them separately. ” (Per Thesiger, L. J., in Byrd v. Nunn, 
7 Oh. D. at p. 287.) Hence a defendant may not now plead 
that “he dinies specifically every allegation contained in tho 
Statement of Claim.” Still, in order to deny specifically, it is 
not necessary to write out every sentence in the Statement of 
Claim, and traverse it in detail. It is sufficient, when dealing 
with matters of inducement or any other allegations -which do 
not go lo the gist of the action, to plead that “tho defendant 
denies each of the allegations contained in paragraph S.” 
This will have the same effect as copying out tho whole 
paragraph and constantly inserting “not.” But when the 
pleader eoiues to thoio allegations which are of tho gist of 
tho action, he must be more precise: ho must plead, “ Tho 



DENIALS MUST HE SPECIFIC. 


217 


defendant never agreed as alleged,” or “ never spoke or pub- 
lished any of the said words,” or "never made any such repre- 
sentation as is alleged in paragraph 2 of the Statement of 
Claim.” (See Precedents, Nos. 76, 79, 86, 88, 100.) 

Illustrations. 

“In actions for goods bargained and sold, or sold and delivered, the 
Dofenco must dony the order or contract, the delivery, or tho amount 
claimed; in an action for moiioy had and received, it must deny tho 
receipt of the money or tho existence of those facts which are alleged to 
mako such receipt by the defendant a receipt to the use of the plaintiff.” 

Ordor XXI. r. 3. 

“ If it ho alleged that ho received a certain sum of money, it shall not 
be sufficient to dony thnt ho rccoived that particular amount, hut ho must 
deny that ho racoivod that sum, or any part thereof, or olse set out how 
much ho received.” 

Order XIX. r. 19. 

Claim for work and labour done. Tho first paragraph of the Defence 
was a denial of any indebtedness whatever ; the socond paragraph pleadod 
payment ; tho third paragraph set up a special contract mdor whioh the 
work was done. Paragraph 1 was held had within the above rules. Tho 
defendant should havo shown why ho was not indebted. He was, how- 
ever, allowed to amend by linking paragraphs 1 and 3 together, the 
plaintiff having oosts in any event. 

Copley y. Jackson, (1884) W. N. 39. 

There are two important exceptions to the rule that a 
defendant must deal specifically with every allegation of fact 
in tho Statement of Claim which he does not admit.* Both 
are legacies from the old procedure; the first is a very sensible 
and proper provision; but I fail to see any sufficient roasou. 
for tho other exception. 


‘ The rule itself contains a third oxroption in favour of infants, 
lunatics, and pardons of unsound mind not so found by inquisition. 
Thoro was from 1875 to January 1st, 1894, a fourth oxception; cortain 
public bodios and functionaries were entitled to plead "Not Guilty by 
Statute.” But this right oxists in very few cases now ; it was ubolisliod 
by the statute 36 & 57 Viet. c. 01, a. 2, wherever it was conferred by any 
public general Act. 
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(i.) Do nol Plead to Damages. 

“No denial or defence shall be necessary as to damagos 
claimed or their amount; hut they shall he deemed to bo put 
in issu8 in all cases, unless expressly .admitted.” (Order XXI. 
r. 4.) This rule applies to damage of all kinds, whether 
special or general, and whether tho alloged damage is part of 
the cause of action or not. (See tho remarks of Hawkins, J., 
in Wood v. Earl of Durham (1888), 21 Q. B. D. atp. 508, and 
of Smith, L. J., in Oreemcell v. Howell (1900), 16 Times 
L. E. at p. 236.) , 


Illustrations. 

Action of trespass for chasing sheop, per quod the fheep died. It iB not 
nooeasarjr to traverse expressly the dying of tho sheep. 

Leech v. T Tirlsley, Yent. 34 ; 1 Lev. 283. 

Action for not properly building a ship, according to covenant, whereby 
she was obliged to put back and was detained. A pica “to so much of 
tho declaration as rolatcs to the detaining,” was hold bad. 

Porter v. Izut, 1 M. & "W. 381 ; 1 Tyr. & G. 639. 

“ The plea must be an answer to the action ; there is no such thing ae 
a plea to the damages.” 

Per Tindal, C. J., in Smith v. Thomas (1835), 2 Bing. N. 0. at 
p. 378 ; 4 Dowl. 333. 

And sea 117% v. Elston (1849), 8 0. B. 142 ; 18 L. J. 0. P. 320. 


(ii.) Possession of Land. 

By Order XXI. r. 21, “No defendant in an action for the 
recovery of land who is in possession by himsolf or his tenant 
need plead his title unless his defence depends on an equitable 
estate or right, or he claims relief upon any equitable ground 
against any right or title assorted by the plaintiff. But, 
except in cases hereinbefore mentioned, it shall bo sufficient 
to stato by way of defence that he is so in possession, and it 
shall be taken to be implied in such statement that he denies, or 
does not admit, the allegations of fact contained in the plain- 
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tiff’s Statement of Claim. Ho may, nevortlicloss, roly upon 
any ground of dofonoo which he can provo except as herein- 
before mentioned.” 

It is to the words in italics that I venture to take exception. 

The dofendant in an action for the recovery of land is never 
bound to disclose his title or want of title. The plaintiff must 
recover on the strength of his own title, not on the weakness of his 
adversary’s title. And no one would wish to disturb these settled 
rulos of law. But it does not follow that tho defendant should be 
permitted to put tho plaintiff to unnecessary trouble and expense 
by implicitly denying, undor colonr of this plea of possession, 
well-known and indisputablo facts. Tho plaintiff must sot out 
bis titlo in full detail, stating each separate link. ( Philipps v. 
Philipps, 4 Q. B. D. 127.) Why should not the defendant be 
called on to admit or deny expressly each of those allegations? 
He need not disclose his own title, but is it too much to ask him 
to admit, for instance, that J. S., somo common ancestor, died in 
1823? If ho wero made to admit or deny expressly each link in 
tho plaintiff’s claim of titlo, the issue would be narrowed down 
to one or two simple questions of fact, or perhaps to a more point 
of law as to the construction of a deed or will, which could be 
taken direct to a Divisional Court in tho shape of a special case. 
Some facts in any event would be admitted, for the defendant 
would have the fear of Order XXI. r. 9, before his eyes; and thus 
expense would be saved. Whereas this is what now takes place: 
tho plaintiff delivers his claim, which invariably concludes with 
tho statement that the defendant is in possession and refuses to 
deliver up possession to the plaintiff, &a. Then, for his sole de- 
fence, the defendant pleads the very thing which the plaintiff has 
already said against him, viz., that he is in possession. And the 
parties come into Court apparently to try as the sole issue in tho 
action the one fact on which they are both agreed! 

Under tho plea that he is in possession tho defendant may sot up 
any legal defence, even tho Statute of Limitations, without any 
notice to tho plaintiff And to this ploa no roply except a joinder 
of issue is possible. ( Coppinger v. Norton, (1902) 2 Ir. E. 211.) 
•But every equitable defence must be expressly pleaded. 
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Special Defences . 

“The defendant must raise by his pleading all mattors 
which show the action not to bo maintainable, or that the 
transaction is oithcr void or voidable in point of law, and all 
such grounds of defence as if not raised would bo likely to 
take the opposito party by surprise, or would raise issues of 
fact not arising out of the preceding pleadings, as, for instance, 
fraud, Staluto of Limitations, release, paymenL, performance, 
facts showing illegality'' either by statuto or common law, or 
StuLuto of Frauds.” (Order XIX. r. 15.) In all such cases 
the fresh facts on which the defence is based must be specially 
pleaded. 

“ When a contract, promise or agreement is alleged in any 
pleading, a bare denial of the same by the opposite party shall 
be construed only as a denial in fact of the express contract, 
promise or agreement alleged, or of tho matters of fact from 
which the same may be implied by law, ajnd not as a denial 
of tho legality or sufficiency in law of such oontract, promise 
or agreement, whether with reference to the Statuto of Frauds 
or otherwise." (Order XIX. r. 20.) The defendant must, 
moreover, distinctly specify in his pleading any condition pre- 
cedent, tho performance or occurrence of which he intends to 
dispute; otherwise tho performance or occurrence of all con- 
ditions precedent necessary to establish the plaintiff’s cose will 
bo admitted. (Order XIX. r. 14. Sec ante, p. 101.) 

Illustrations. 

The defence that a contract is a wager within the Gaining Act of 1845, 
or that of 1892, must he specially pleaded; and the facts which aro relied 
on to bring tho transaction within either of those Acts must be stated. 
Colbornt v. titucblule , 1 Stra. 493. 

(irizfirnod v. Illanr, 11 0. B. 526; 21 1. J. 0. P. 40. 

Willis v. luvick, (1901) 2 K. B. 105 ; 84 L. T. 713. 

So whenover the contract sued on is of a kind prohibited by statute. 
Bull v. Chtqmaii, 8 Ex. 444; 22 L. J. Ex. 257. 
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But where the illegality of tlio transection on which the plaintiff bases 
his claim appears clearly on tho oviflenco which ho adduces, at tho trial, 
the Court will in a proper case take notice of the illegality, although 
the dofendant has not pleadnd this defence. 

Windhill Locctl Board v. Vint , 45 Ch. D. p. 357. 

Scotty. Brown <6 Co., (1802) 2 Q. B. 724, 728, 732. 

Gedtje y. Royal Exchange Assurance, (1900) 2 Q. B, 214. 

Connolly v. Consumers' Cordage Co., 89 L. IT. 347. 

Lockett y. Wood (1908), 24 Timos L. B. 017. 

A plea that the contract sued on was subsequently altered in a material 
particular by an interlineation is a ploa in confossion and avoidance and 
must be specially pleaded. 

Hemming y. Trenery, 0 A. & E. 920; 1 P. & D. 001. 

(Jreiliton (Bishop) v. Exeter (Bishop), (1005)2 Ok. 455; 93 h. T. 157. 

A surrender must be specially pleaded, whether it was by deed or by 
operation of law ; in the latter case the facts must bo stated which aro 
alleged to constitute suoh a surrender. 

Fogarty. Moor, 7 Ex. 870, 875; 22 L. J. Ex. 35. 

If a plaintiff sues in a representative capacity, the defence that he is 
not such oxeoutor or administrator must be specially pleaded. If it is 
not, the objection oannot be raised at tho trial. (Order XXI. r. 5.) 

Hole y. Bradbury, 12 Oh. D. 880 ; 48 L. J. Oh. 6?3. 

In an action brought by a solicitor for his costs, the defence that he 
was not a duly qualified practitioner at the time tho work was done must 
be speoially pleaded. 

Hill and Randall v. Sydney, 7 A. & E. 950. 

And bo must the defence that he did not deliver a signod bill of costs in 
accordance with sect. 37 of the 0 & 7 Viet. o. 73. 

Lane y. Olenny, 7 A. & E. 83. 


Plea of the Statute of Frauds. 

“ There is no memorandum in writing of the alleged contract 
sufficient to satisfy the Statute of Frauds.” It is not nocossary to 
plead any particular section, and it is wiser not to do so. For if 
you specify sect. 4, you will not be allowed to avail yoursolf of 
sect. 7, unless the judge will give you leave to amend, which ho 
refused to do in James v. Smith, (1891 j 1 Ch. 384. If tho plaintiff 
sues on a written contract, and then at tho trial socks to rely on a 
parol agreement, the judge should either exclude all evidence 
of tho parol agreement, or else allow the defendant to amond by 
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pleading tlio Slaluto of Frauds. ( Brunning v. Odhams, 7 5 L. T. 

G02.) 


Plea of the Statute of Limitations. 

“ Tho plaintiff’s cause of action, if any, did not acoruo within 
six years before this suit, and the defendant will roly on the 
Statute 21 Jac. I. c. 16, s. 3.” Tho objection that tho action is 
brought too late must bo raised by a special plea, even though it 
appear on the faco of the Statement of Claim. This was decided 
as long ago as 1636. (Hawkings v. Billhead, Cro. Car. 404.) 

It is otherwise, howovor, in an action for tho recovery of land. 
There, if tho dofendant bo in possession of the promises, he need 
not plead tho Statute of Limitations at all; for it is not an 
equitable defence. If, however, lie likes to plead the statute, ho 
should do so in this form: — “ The plaintiff’s claim is barrod by 
the Eeal Proporty Limitation Act, 1874, and liis right and titlo 
(if any) to the said land wore extinguished by virtue of that Act 
and tho 3 & 4 Will. TV. a. 27." (See Dawkins v. Lord Penrhyn, 
6 Ck. D. 323; 4 App Gas. 59, 04; and Tichborne v. Weir, G7 
L. T. 735.) „ 


Former Proceedings. 

That the plaintiff brought a previous action and rocovored 
damages against the same defendant for tho samo oause of action 
is a bar to any subsequent action, even though fresh damage has 
since arisen from the defendant’s unlawful act; for the jury in the 
former action must be taken to have assessed the damages once for 
all, and the probability or possibility that this subsequent damage 
would follow should have been submitted to their consideration 
then. This rule, however, does not apply to cases where special 
damage is ossontial to the causo of action; in such cases a second 
action can bo brought if fresh special damage accrues from the 
samo causo of action. ( Darley Main Colliery Co. v. Mitchell, 
11 App. Cas. 127; Crumble v. W allsen d Local Board, (1891) 
1 Q. B. 503; West Leigh Colliery Co. v. Tunniclijfe, (1908) A. C. 
27.) 

So, too, a previous recovery against another person may b® a bar 
to tho present action, if the formor defendant was jointly con- 
cerned with tho present defendant in the very cause of action 
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now sued on.* Thus, if A. and B. be in parlnorship, a previous 
judgment recovorod against A. would be a bar to any action 
against B. for the same cause of action, even though tho judgment 
obtained against A. bo not satisfied; because both A. and B. 
ought to ha vo been sued jointly in tho first aotion. ( Brown v. 
Wootton, Cro. Jae. 73; Yelv. 67; Brinsmead v. Harrison, L. R. 
7 C.P. 547; McLeod v. Bower, (1898) 2 Oh. 295.) Where two 
are liable severally or in tho alternative, judgment against one 
is no bar to an aotion against the other. ( Morel Brothers v. Earl 
of Westmorland, (1904) A. 0. 11.) 

So, if tho former action was unsuccessful, this will also be a bar 
to a second action against the same defendant; unless, indood, tho 
plaintiff lost tlio former action only on some technical ground, and 
the jndgo, in giving judgment against him, expressly doclarod 
that ho might bring a second action. 

Tho defence of res judicata cannot be raised, unless it is 
specially pleaded in tho Defence. {Edecain v. Cohen, 43 Gh. D. 
187.) And it must be clear that the cause of action is the same 
in both actions. (See Serrao v. Noel, 15 Q. B. D. 549.) 

Where, for any reason, the strict defence of res judicata is not 
applicable {e.g., where tho actions are not ho tween precisely the 
same parties or persons suing in the same capacity), still, if tho 
plaintiff is “suing substantially by virtue of the same alloged 
title,” or if the issues raised in the second action aro identical with 
those decided in the first, the Court will stay the second action 
{Humphries v. Humphries, (1910) 2 K. B. 531), at all events 
until the costs of the first aotion are paid. {Martin v. Earl 
Beauchamp, 25 Oh. D. 12; MacDougall v. Knight, 25 Q. B. D. 1, 
M'Cabe v. Bank of Ireland, 14 App. Cas. 413.) But not where tho 
former action, though similar in its uaturo, was brought against 
a different defendant. {Le Mosurier v. Ferguson, 20 Times 
L. R. 32.) 

Estoppel. 

An estoppol must alwaysf ho specially pleaded, unless it appears 
on the face of the adverse pleading, whon it is ground for an 

* Thore are exceptions to this general rulo (see, for instance, Order XIII. 
rr. 4, C ; Order XIY. r. 5 ; Order XXVII. r. 3 ; Walton v, Topakyun 
(1908), 53 W. R. 687). 

t It was formerly held that an estoppel by record or deed must ho 
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objection in point of law; or unless tliore was no opportunity to 
plead it, as there was not in C opping er v. Norton, (1902) 2 Tr. B. 
241. It cannot be pleaded by a stranger to the estoppel. A 
plea of estoppel must always be drafted with great care and 
particularity. It must state in full detail the facts on which the 
party pleading relies as constituting the estoppol, and should 
also spocify the allegations which it is alleged the other party is 
precluded from proving. 

Release. 

This dofencc must be specially pleaded. (Order XIX. r. 15.) 
If one of several joint creditors roleases the debtor, all the other 
joint creditors are barred, unless the roloaso was obtained fraudu- 
lently bj collusion. So the release of one joint debtor releases 
all who are jointly liablo with him, unless the right to roloaso 
one without discharging the others was expressly reserved. But 
whore the liability is several, the release of one doos not afEect 
the others, exeopt possibly in the case of co-suretios. If the right 
of one co-surety to contribution bo taken away by a reloaso given 
to another co-surety, both are discharged. (Ward, v National 
Bank o/ NeitP Zealand, 8 App. Cas. 755.) See p 144 

Rescission 

This must be specially pleaded. It is a useful plea in an action 
for breach of promise of marriage. See Precedent, No. 76 

Lien. 

This defence must bo specially pleadod, for it admits the plain- 
tiff’s property in the goods he seeks to recover, but states a good 
reason why ho should, for the time, be deprived of the possession 
of them. It is thus a plea of confession and avoidance. Where 
it is pleadod, the Master may order the goods to he given up to 
the plaintiff on his paying into Court, to abide the event of the 


specially pleaded, or it would not be nvailablo (Bowman v. Rostron, 
2 A. & E. 295, n.) ; but that an estoppel in pais might ho given in 
evidence without being specially pleaded. ( Freeman v. Cooke, 2 Ex. 
654 ; Phillips v. In i Thurn, 18 0. B. N, S. 400.) But now it is, I think, 
clear that the facts which are suid to amount to an estoppol of any kind 
are material facts, and should be specially pleaded. 
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action, the full sum claimed by ihe defendant as tho amount of 
his lien, together with a further sum for interest and costs. 
(Order L. r. 8; and see Gebruder Naf v. Fbton, 25 Q. B. D. 13.) 


Accord and Satisfaction ■ 

There must be both. Neither an accord without satisfaction, 
nor satisfaction without an accord, will constitute a defenco. An 
accord and satisfaction made by a third party on the defendant’s 
behalf, and accepted by the plaintiff in dischargo, will be a bar 
to tho action. ( Jones v. Broadhurst, 9 0. B. 173.) This defence 
could not formerly be pleaded to a claim on a bond or other 
specialty; because there was a maxim that a contract under seal 
could only be dischargod by performance or some other oontract 
under soal. But now an accord and satisfaction is an answer to 
an action on a specialty debt. ( Steeds v. Steeds, 22 Q. B. D. 
537.) See Precodent, No. 85. 


Tender. 

“The defendant, beforo action, to wit, on Marcft 23rd, 1910, 

tendered to the plaintiff the sum of £ , which the plaintiff 

claims in this action, but the plaintiff then refusod to accept it. 

And the defendant now brings tho said sum of £ into Court 

ready to be paid to the plaintiff.” A plea of tender must show 
that the tender was beforo action (62 L, T. 151); and tho sum 
alleged to have been tendered must be brought into Court. (Ordor 
XXII. r. 3.) This ploa cannot strictly be pleaded to actions for 
unliquidated damages, whether sounding in contraot or in tort 
(Dearie v. Barrett , 2 A. & E. 82; Davys y. Richardson, 21 
Q. B. D. 202), unless there be some special statutory provision 
enabling a defendant to tender amends . But there is a difference 
between a payment into Court with a mere denial of liability, 
and a payment into Court with a plea of tender. A tender is a 
defenco proper in the King’s Bench Division. (The Mona, (1894) 
P. at p. 268.) Hence, if the plaintiff tako out of Court under 
Ordor XXII. r. 7, in satisfaction of his claim, money paid in with 
a plea of tender, he will not be entitled to bis costs. (Griffiths 
v. Ystradyfodwg School Board, 24 Q. B. D. 307.) 

o.r. 


Q 
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Payment. 

A ploa of payment should state that the payment relied on was 
made beforo action, and give the date and amount of oaoh in- 
stalment, if the money was paid on more than one occasion. There 
is no need, however, for a defendant to plead that he paid the 
plaintiff before action any sums for which credit is specifically 
given by the plaintiff in the Statement of Claim or in any par- 
ticulars; becauso the plaintiff, in suoh cases, is considered as suing 
only for the balance claimed boyond the amount credited; and all 
pleas will be taken as addressed to such balance. 


Payment into Court. 

If the defendant has no case, and the damages claimed are un- 
liquidated, it is sometimos tire best plan (e.gr., in an action of 
breach of promise of marriage) to put in no defence at all, and 
to let judgment go by default. The damages will then he as- 
sessed by a sheriff’s jury, who do not, as a rule, take an extrava- 
gant view of the case, and less publicity attends a hearing beforo 
the sheriff. oBut in other cases it is better for a defendant who 
has no defence to pay money into Court as amends. This he can 
do at any stage of the action, and the earlier the better. When- 
ever such payment is made before Defence, the defondant must 
give tho plaintiff a notice in Form No. 3 of R. S. C., Appendix B. 
And whether the payment into Court be made beforo, or at the 
time of delivering tho Defence, tho amount paid in must be 
signified in the Defence, which must also spocify the cause of 
action in respect of which suoh payment is made. (Order XXII. 
r. 2.) 

Payment into Court is not strictly a defence; it is rather an 
attempt at a compromise. No such plea was known to the common 
law; it is entirely the creature of statute. In 1834 payment into 
Court was permitted in actions of contract; in 1844 in actions of 
newspapor libel; in 1852 in some actions of tort. But iu 1875 
payment into Court was for tho first time permitted generally 
in all actions. And in all actions, except libel and slander, a 
defendant is now allowed to deny all liability, while, at the same 
time, he pays money into Court. Unless the defondant, on paying 
money into Court, oxprossly denies liability, such payment is 
considered to admit tho plaintiff's claim (Ordor XXII. r. 1) to 
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tho e.\tcul of Llio amount so paid in ( Kingham v, Rubins , o M. & 
W. 94; Iiennell v. Davies, 1 893) 1 Q. B. 367); and the defendant 
cannot subsequently deliver any Defonce denying such liability. 
( Dumbelton v, 'Williams, 76 L, T. 81.) The plaintiff can, jn 
that icase, unless the Master otherwise order, take the money 
out of Court, cither in satisfaction of his claim or not; in the 
latter case the plaintiff continues the action in tko hopo that the 
jury will find a verdict for a larger amount. But if the money 
be paid into Court with a denial of liability, the plaintiff can only 
take it out if ho accepts it in satisfaction of Ms claim; if he 
goes on with tho action, claiming moro, the monoy must remain 
in Court (r. 6). Tho plaintiff runs the risk of having to pay 
the dofondant’s costs, if tho jury do not award him more than 
tho sum paid into Court (see •post, pp. 326,^359). 

Honco, if tho defendant pays monoy into Court at all, ho 
will bo wiso to pay in a good round sum. The jury will find 
their verdict without rofevenco to the amount paid in; indood 
neither the fact that money has been paid into Court, nor the 
amount paid in, may now bo mentioned to thorn. (Order XXII. 
r. 22.) This rule is “most salutary and has workot? woll.” ( Per 
Lopes, L. J., in Williams v. Goose, (1897) 1 Q. B. at p. 473.) 
If ono of two defendants pays a sufficient sum into Court, the 
plaintiff is entitled to have judgment against the other for his 
costs. [ Penny v. Wimbledon Urban District Council and another, 
(1899) 2 Q. B. 72.) 

“ Payment into Court shall be signified in tho Defence, and the 
claim or cause of action in satisfaction of which such pajmont is 
made shall be specified therein.” (Order XXII. r. 2; Rowe v. 
Kelly , 59 L. T. 139; The James Tucker Steamship Co., Ltd. 
v. Lamport and Holt (1906), 23 Times L. It. 10.) But the mere 
omission to specify such claim or cause of action will not render 
the payment into Court nugatory. ( Benning v. Ilford Gas Co., 
(1907) 2 II. B. 290.) One cause of action may consist of soveral 
items, still the dofondant is ontitlod to pay monoy into Court 
generally to that cause of action. Ho will not, as a rule, be 
ordered to deliver particulars, specifying how much he has paid 
in to each item, or oven in respect of which items tho payment is 
made. ( Paraire v. Loibl, 49 L. J.C. P. 481.) But the Court 
has a discretion in the mattor, and in special circumstances will 
order such particulars. ( Boulton y. Houlder, 19 Times L. R. 033; 
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9 Com. Cas. 75.) Nor will such general payment amount to an 
admission tliat something; is duo on every item. (Steavenson v 
Berwick , 1 Q. B. 154; Hennell v. Davies, (1893) 1 Q. B. 367.) 
Observo, however, that “in an action on a bond under the statute 
8 & 9 Will. III. c. 11 (see ante, p. 208), payment into Court shall 
be admissible to particular breaohes only, and not to the whole 
action.” (Order XXII. r. 1.) 

If the defendant has, before Defence, paid money into Court 
under Order XIV., he can now appropriate the whole, or suoh part 
as he thinks fit, of suoh monoy to the satisfaction of the plaintiff’s 
claim. (Order XXII. r. 11.) A special form of plea is necessary 
in this case: “ The dofendant does not admit that he is under any 
liability to the plaintiff, but he has paid into Court the sum of 

£ , pursuant to tho order of Master Chitty, dated May 15th, 

1906, and made under Order XIV. And he now appropriates that 
sum to the satisfaction of tho whole of the plaintiff’s claim in this 
notion, which he says it is sufficient to satisfy.” 

Payment into Court in Actions of Libel and Slander 

In actions of libel and slander, howevor, a defendant is not 
allowed to pay money into Court, if ho at the same time deny 
liability. In those actions, if he pays money into Court at all, he 
must do so " by way of satisfaction, which shall bo taken to admit 
the claim or cause of action in respect of which the payment ib 
made.” (Order XXII. r. 1; Brown v Feeney, (1906) 1 EL. B. 563.) 
So if an action be brought against a husband and wife jointly for 
words published by the wife, the wife cannot deny liability if the 
husband pays money into Court. ( Beaumont v. Kaye and wife. 
(1904) 1 K. B. 292.) 

Where, howevor, the words are defamatory in their natural and 
obvious meaning, and the plaintiff by his innuendo puts on them 
a more defamatory meaning, tho defendant may traverse the 
innuendo and at tho same time pay money into Court, provided he 
makes it cloar that tho monoy is paid in to tho words without the 
alleged meaning; as such a traverse is not in that case “ a defence 
denying liability.” ( Hackay v. Manchester Press Co., 54 J. P. 
22; 6 Times L. R. 16; and see the judgment of Lord Esher, M.R., 
in Davis v. Billing, 8 Times L. R. at p. 59.) Tho form of such 
a plea is given post, Precodont, No. 96. 
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The same rule applies where the case falls within, soot. 2 of 
Lord Campbell’s Libel Act. Money must be paid into Court by 
way of amends at the time any plea under that section is delivered, 
or it will be treated as a nullity. (8 & 9 Viet. o. 75, s. 2.) Hence 
no defonco denying liability can now be joined with such a plea. 
On the whole, however, it is safer and better for a defendant to 
pay money into Court under the Judicature Act, and not to rely 
on the special provision contained in Lord Campbell’s Libel Act. 
(Seo Oxley v. Willces, (1898) 2 Q. B. 56, and Sley v. Tillotson, 
62 J. P. 505.) 

Fraud. 

Where fraud is intended to bo charged, it must be distinctly 
charged, and its details specified. General allegations, however 
strong, are insufficient to amount to an averment of fraud of which 
any Court ought to take notice. (Wallingford v. Mutual Society, 
5 App. Cas. p. 697; Lawrance v. Lord Norreys, 15 App. Cas. 
p. 221.) Counsel must insist on being fully instructed boforo 
placing a pica of fraud on the reoord. Such a plea should never 
bo drafted on insufficient material, nor without a ^marginal note 
warning tho defendant that by adopting such an aggressive line 
of defenco he may double or treble tho amount of damages which 
ho may ultimately have to pay. 

Justification in Libel and Slander. 

This also is a most dangerous plea, and should never he placed 
on the record without careful consideration of tho sufficiency of 
the evidence by which it is to be supported. For particulars will 
probably be ordered (see ante, p. 137); and at the trial the 
strictest proof will be required (see Leyman v. Latimer, 3 Ex. D. 
15, 352.) And if the plea he not proved, the defendant’s per- 
sistence in the charge is some evidence of malice, and will always 
lend to aggravate the damages given against him. The defence 
cannot he raised without a special plea; and counsel should never 
draw such a ploa without express instructions; and even then 
should always caution the defendant os to tho risk he runs . As to 
justifying only a portion of the words, seo ante, p. 105. 

Whore the defendant did not make a direct charge himself, but 
only repeated what A. said, a general plea that the words ore 
true will be insufficient; ho must plead and prove not only that 
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A. said so, but in addition that what A. said was tmo. ( Duncan 
v. Thivaites, 3 B. & C. 556; M'Pherson v. Daniels, 10 B. & C. 
263.) Tho defendant oannot in any case plead that other words 
not set out in the Statement of Claim are true . ( Rassam v. Budge, 
(1893) 1 Q. E. 571.) 

Privilege. 

Formerly, it was unnecessary speoially to plead privilege; this 
defence was available under the plea of Not Guilty, as it still is 
in criminal cases. But since the Judicature Act privilege must 
be specially pleaded, and the facts and circumstancos on which 
tho defondant will rely as rendering tho occasion privileged must 
bo sot out cither in the plea or in tho particulars. ( Simmonds v. 
Dunne, Ir. B,. 5 0. L. 358; Elkington v. London Association 
for the Protection of Trade (1911), 27 Times L. R. 329.) Any 
pica which wears a doubtful aspept, which may be oillror a plea 
of privilege, or a mere traverse, or a justification, will be struck 
out at chambers as embarrassing. 

Equitable Defences 

Equitablo defoncos may now, of course, bo ploaded in tho 
King's Bench Division. And so may equitable counterclaims, 
e.g., for specific performance, or rescission or rectification of an 
agreement. (See Precedent, No. 84.) “ If any defendant claims 
to be entitled to any equitablo estate or right, or to relief upon 
any equitable ground against any deed, instrumont, or contract, or 
against any right, title, or claim asserted by any plaintiff or peti- 
tioner in suoh cause or matter, or allege* any ground of equitable 
defence to any claim of tha plaintiff or petitioner in such cause or 
matter, the said Courts respectively, and every judge thereof, shall 
give to every equitable estate, right, or ground of reliof so claimed, 
and to every equitable defence so alleged, such and the same 
effect by way of defence against the claim of such plaintiff or 
petitioner, as the Court of Chancery ought to have givon if the 
same or tho like matters had boen relied on by way of defence 
iu any suit or proceeding instituted in that Court for the same or 
the like purpose beforo the passing of this Act.” (Judicature 
Act, 18711, b, 24, sub-a. 2.1 Equitablo dofences must be pleaded 
fully ( Sutcliffex . James, 40 L. T. 875; Ileapv. Morris , 2 Q. B. D. 
030), even in actions for the recovery of land. 
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Settled Account. 

A settled account is a statomont of tho accounts between two 
parties which, is agreed to and aoceptod by both os correct. It 
must bo in writing; and it must bo final, that is, it must show 
clearly what balance is due, or that no balance is due. An in- 
formal release of all demands may bo a settled account. The 
fact that it is stated with the qualification “ orrors excepted ” will 
not prevent its boing a good settled account. It is not enough for 
(lie accounting party merely to deliver his aooount; there must 
be some evidence that the other party has accepted it as correct. 
But such acceptance need not be express; contemporaneous or 
subsequent conduct may amount to a sufficient acquiescence. 
{Clark v. Glennie, 3 Stark. 10; Irvine v. Young, 1 Sim. & St. 
333.) The fact that the accounting party delivered up his 
vouchers to the other parly is evidence that both regarded the 
settlement as final. 

The plea of a settled account is a good defence to a claim for 
on account; and if coupled with an allegation that tho balanoe 
shown by such account had before action been paid to the plain- 
tiff, it is also a good defence to an action for mohSy received by 
tho defendant to the use of the plaintiff. In reply to such a plea, 
however, the plaintiff may allege that the settlement ought to be 
set aside, because tho account contains errors of such a kind, or 
to such on oxtent, that it would bo inequitable to hold him bound 
by it. Ho must, in his Reply or other pleading, specify the errors 
upon which he relies {Parkinson V. Eanbury, L.1.2H. L. 1, 10); 
and if he contends that snob errors were made fraudulently, this 
must also be clearly staled. If he succeeds in proving fraud, the 
account will he wholly set aside, and the defendant must account 
de novo for every penny which he has received. The samo result 
will follow whero there is no fraud, if a considerable number of 
errors is shown in the account. Indeod, if the parties stand to 
each other in a fiduciary relation {e.g., as solicitor and client, 
trustee and cestui que trust, guardian and ward), the plaintiff 
need only prove one “ grave or substantial error,” and the account 
will bo taken as though there had been no settlement. {Per 
Davey, L. J., in In re Webb, (1894) 1 Oh. pp. 83 — 86.) Where 
there is no such relation, and' no fraud, and the plaintiff cannot 
prove any large number of errors, be will probably only obtain 
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leave to “surcharge and. falsify,” as it is oallod. Proof of ono 
“ definite and important error ” will entitle him to this. ( Parkin- 
son v. Uanbury, supra.) It moans that the account stands for 
■what it is ■worth; hut that either party may try and amend it, 
either by adding items in his favour which were wrongly omitted 
(that is, surcharging), or hy striking out items against himself 
which -were -wrongly inserted (that is, falsifying). Whether an 
account shall he opened, or leave only given to surcharge and 
falsify, is a matter entirely in the discretion of the Court; and 
whenever ono party is allowed to surcharge and falsify, the other 
may do so too. (Soo Williamson v. Barbour , 9 Ch. D. 529, 532, 
Gething v. Keighley, ib. 547.) 

Matter arising since Writ. 

“ Any ground of defenae which has arisen after aotion brought, 
but before the defendant has delivered his Defence, and before the 
time limited for his doing so lias oxpired, may bo raised by the 
defendant in his Defence, either alono or together with other 
grounds of defence.” (Order XXIV. r. 1.) 

“ Where any ground of defence arises after the defendant has 
delivered a Defence, or after the time limited for his doing so has 
expired, the defendant may within eight days after such ground 
of defence has arisen, or at any subsequent time by leave of the 
Court or a judge, deliver a Further Defence setting forth the 
same." (Order XXIV. r. 2.) 

“Whenever any defendant in his Defence, or in any further 
Defence os in the last rule mentioned, alleges any ground of de- 
fence which has arisen after the commencement of the action, the 
plaintiff may deliver a confession of such defence (which con- 
fession may bo in the Form No. 5 of It. S. C., Appendix B., 
with such variations as circumstances may require), and may 
thereupon sign judgment for his costs up to the time of tho 
pleading of such defence, unless the Court or a judge shall either 
before or after the delivery of such confession otherwise order.” 
(Order XXIV. r. 3; and sec Houghton v. Tottenham, Bail Co., 
(1892) W. N. 88.) 

In olden times whon the pleadings were each entered sepa- 
rately on tho record, every ontry after the first one was called a 
continuance. When tho matter of defence arose after writ, but 
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before plea or continuance, it ivas said to bo ploaded “to the 
further maintenance ” of the action. When it arose after pioa 
or •continuance, it was called a plea of puis darrein continuance 
— since the last continuance. (See 1 H. & 0. 697.) 

Set-off and Counterclaim. 

Any defondant to an notion may now plead a set-off or a 
counterclaim. A sot-oil is a statutory dofenco to a plaintiff’s 
action: a, counterclaim is substantially a cro3s-action. In certain 
cases tho dofendant may join a third person and mate him a 
party to tho counterclaim along with the plaintiff. Those matters 
oro fully dealt with in the next chapter. 

Third Parties. 

Again, there may bo some one from whom tho defendant, if 
himsolf found liablo in tlio action, has a right to demand contri- 
bution or indemnity. He may be sued as a surety, and, if found 
liable, may he entitled to contribution from a co-Buxoty. He may 
be sued upon a contract which he made as agent for another 
porson, and may bo entitled to he indemnified by his principal. 
In such casos it is obviously desirable to bring in tbB third person 
against whom the defendant will ultimately have to seek his 
remedy, so that the decision as to the defendant’s liability in the 
present action shall he binding and conclusive upon him when in 
a subsequent proceeding the now defendant seeks his remedy 
against him. This case is provided for by Rules 48 — 54 of 
Order XVI, And whero the defendant in an action counterclaims, 
the plaintiff can serve a third-party notice on a person from 
whom ho claims contribution or indemnity in respect of the 
counterclaim. (Levi v. Anglo-Continental, die. Ltd., (1902) 2 
K. B. 481.) But the machinery provided by these rules does not 
work very satisfactorily; and the rights and liabilities of such 
third person, wlion brought in, are not very clearly defined. 

Severing Defences. 

If oounsel is instructed on behalf of more than one defendant, 
tho question will arise, should he draw one Defence for all, or 
should they put in separate Defences? This depends on what 
thoir case will ho at tho trial. If for any reason they ought to he 
separately represented then, they must sever now; if they join in 
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one Defence, they cannot appoar by different counsel at the 
hearing - . If their interests are practically identical, this does not 
matter; but if they occupy different positions, hold different 
offices, or took different shares in the transaction, they had bettor 
sever; otherwise a special defonco peculiar to one of thorn may be 
lost. (Borw v. Turner, (1900) 2 Oh. 211.) For instance, the pub- 
lisher, printer, or proprietor of a nowspaper if sued foT libel 
should never join in one Defence with the writer of the libel. But 
a special order as to costs may be made, if defendants improperly 
sever. (In re Isaac, (1897) 1 Oh. 251; Bagshaw v. Pimm, (1900) 
P. 148.) 

Time. 

The time within which the defendant must plead to a Statement 
of Claim varies in different circumstances. Thero aro four dis- 
tinct cases to bo considered: — 

(i) Where the writ is generally indorsed, the plaintiff, as we 

havo seen (ante, p. 65), must (oxcopt in Admiralty 
actions') take out a summons for directions promptly, 
afle£ the defendant has appeared. And on the hearing 
of that summons, the Master, if he ordors pleadings, 
generally directs within what time they shall bo de- 
livered. If, however, no time bo specified in the order, 
the defendant must delivor Ms Dofonce within ton days 
from the delivery of the Statement of Claim. (Order 
XXI. i\ 8.) 

(ii) Where the writ is specially indorsed under Order III. r. C, 

the defendant must deliver Ms Defence within ten days 
from the last day on which he could have entered an 
appearance — unless in the meantime the plaintiff has 
served on him a summons either for directions or for 
judgment under Order XIV. (Order XXI. r. 6.) As 
soon ns the defendant is served with eithor of these sum- 
monses, he must hold his hand and deliver no Defence 
until the summons is disposed of, even though the pre- 
scribed timo for delivering the Defence will expire be- 
fore the summons is returnable. ( Robson v. Monies, 
(1884) W. N, 8.) By taking *out such summons the 
plaintiff practically extends the time for delivery of 
the Defence. 
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(iii) Whore tho writ is specially indorsed, but leave has boon 

given to the defendant to dofend under Order XIV,, he 
must deliver his Defence (if any has boon ordered) 
■within tho time limited by tho order; or if no time be 
thereby limited, then within eight days after the order. 
(Order XXI. r. 7.) 

(iv) Whore a Statement of Claim has been tiled in default of 

appearance under Order XIII. r. 12 (as to which, see 
ante, p. 6), the defendant, if he wishes to deliver a 
Defence, must first appear, and then must deliver his 
Defence within ten days from the time when tho State- 
ment of Claim was filed. (Ordor XXI. r. 8.) 

Such lime may always be extendod by the Court or a judge 
(Order XXI. r. 6), or by consent under Ordor LXIV. r. 7. Thero 
is, as a rule, no difficulty in obtaining an extension for a weok or 
so, unless the case is to be tried at tho Assizes, and the commission 
day is drawing near. Then the plaintiff will rightly insist upon 
the defendant consenting to accept short notioo of trial, if he 
require further timo to plead. Under Ordor LXIV. r. 7, an ex- 
tension of timo may he granted, oven after the timf allowod for 
pleading has expired; but a wiso defendant will not defer his 
application till so late a date. 

Then again, a defendant may gain more timo by applying for 
particulars. Merely taking out tho summons does not of course 
operate as a stay or give any extension of lime. But if he succeeds 
in obtaining an order for particulars, the Master will generally, if 
asked, extend the time to plead until, say, seven days after the 
delivery of the particulars ordered. If, however, the order be 
silent on tire matter, the defendant will havo the same length of 
time for pleading after the delivery of Due particulars that he had - 
at tho return of the summons. (Order XIX. r. 8.) 

If the time expires and no Defence is delivered, tho plaintiff 
may enter judgment by default. Bui, if he delays doing this, the 
defendant may put in a Defence after time, which will prevent 
judgment being subsequently entered; though tho defendant will 
probably bo ordered to pay any costs incurred through his delay. 
(Order XU. r. 22; Gill v. Woodfin , 25 Ch, D. 707; Graves v. 
Terry , 9 Q. B. D. 170; Eennane v. Maclcey, 24 L. B. Ir 495.) 
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SET-OFF AND COUNTERCLAIM. 

It may kappisn that, though tho plaintiff was the first to 
commence litigation, yot the defendant has a claim of some 
kind against tho plaintiff. If so, tho question at once arises, 
Must the defendant issue a separate writ for this, or can he 
set up his claim in the plaintiff’s action? 

If the defendant’s claim can ho tried without inconvenionco 
at tho same time and by tho same tribunal as the plaintiff’s, 
the defendant w ill be allowed to plead in tire plaintiff’s action 
(a) in somo oases a “ set-off,” (5) in all cases a “ counterclaim.” 

Tho distinction between theso two things, set-off and counter- 
claim, it is the object of this chapter to explain. Both are tho 
creatures of statute-law. Both must be specially pleaded — m 
the Defence, if there is one. Even where there are no plead- 
ings, ‘ if tho defendant has not taken out a summons under 
Order XVIII v. r. 3, he will not be allowed to rely on a set-off 
or a counterclaim, unless he has given notice to tho plaintiff 
stating tho grounds and particulars on which he relies. 
(Order XVIIIa. r. 5; Precedent No. 103.) Every set-off could 
be pleaded as a counterclaim, though the defendant would 
gain nothing and might loso something by so pleading it. But 
not ovory counterclaim can bo pleaded as a set-off. For tbe 
form of a set-off, see Precedent No. 81, para. 5. For that 
of a counterclaim, see Precedents Nos. 82, 84, and 102. 

Set-off. 

A set-off is a statutory defence to the whole or to a portion 
of tho plaintiff’s claim. At common law a defendant who had 
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any cross-claim against the plaintiff could not raise it in the 
plaintiff’s action: ho had to bring a cross-action. Ho might, 
it was true, when sued for tho price of goods, givo ovidoncc of 
a breaoh of any warranty, express or implied, in roduetion of 
the price. (See Street v. Blay (1831), 2 B. & Ad. 456.) But 
that was all. Then two statutes wore passed in tho reign of 
Georgo II. (2 Goo. II. c. 22, and 8 Geo. II. c. 24) which 
enabled a defendant in tho plaintiff’s action to pload what is 
known as a “ set-off ” — but only in certain cases. In tho first 
plaoc, only a dobt of a liquidated amount could be sot oil; and 
it could only be set off in an action in which tho plaintiff’s 
claim was also liquidated. This is so still. Both debts 
must bo duo from and to tho same parties in tho same right; 
though a dobt duo from the plaintiff to a third person duly 
assigned before notion by that third person to tho defendant 
may now he set off ( Bennett v. White, (1910) 2 K. B. 643). 
Both must bo due at tho date of the plaintiff’s writ. Neither 
must be in tho nature of a penalty. And originally both had 
to be legal debts. If the debt due from the plaintiff to the 
defendant exceeded the amount due from tho defendant to the 
plaintiff, the defendant could not, before 1875, recover tho 
difference in tho plaintiff’s action; he could only set off an 
amount equal to tho plaintiff’s claim; he bad to bring a cross- 
action for the balance. 


Illustrations. 

A claim against the estate of a dead man cannot be set oft against a 
debt due to him in his lifetime. 

Beesv. Watts, 11 Ex. 410; 25 L. J. Ex. 30. 

A, ’s solicitor had in hand 157. belonging to A. A. became bankrupt. The 
solidtor then rendered certain professional services to A,, the fair remunera- 
tion for -which was 127. 13s. 4 d. A.’s trustee in bankruptcy sued for the 
157. ‘.—Held, that the solicitor could not set off the 127. 13s. id. against the 
trustee’s claim ; for that was money earned since the bankruptcy. 

Stumore y. Campbell & Co., (1892) 1 Q. B. 314 ; 61 L. J. Q. B, 463. 

David v. Rees, (1904) 2 K. B. 435 j 73 L. J. K. B. 729. 
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Lister v. TIooson, (1908) 1 IC. B. 174.; 79 L. J. If. B. 101 ; 98 
L. T. 75. 

Lord (Trustee of) v. 17. L\ Fail. Co., (1908) 1 K. B. 195; (1908) 
2 K. B. 64. 

The defendant owed the plaintiff 457. The defendant was executor of 
the estate of John Grimes, deceased. The plaintiff owed that estate more 
than 457. : — Held, that the defendant, when sued for Ms personal debt of 
4oJ., could not set off the debt due from the plaintiff to John Grimes’ 
estate. 

Nihon v. Roberts, 69 L. T. 352. 

An agent who has received moneys on behalf of a disclosed principal 
cannot deduct from the amount so received a debt due to himself 
personally from the samo debtor. 

Richardson v. Stormont, Todd &. On., Ltd,., (1900) 1 Q. B. 701. 

But a debt duo from an agent can be set off against Me principal, 
whenevor the principal remains undisclosed and allows tho agent to aot 
as principal in the transaction. 

Ceorgc y. C'lcigett, 7 T. E. 359 ; 2 Sm. L. C. (11th ed.), 13S. 

Montagu y. Norwood, (1893) 2 0,. B. 350; 42 W. E. 124. 

So a debt dup from a cestui ijue trust can bo sot off against a claim 
made by a trustee on behalf of that cestui gue trust. 

Rankes y. Jarvis, (1903) 1 K. B. 649 ; 72 L. J. IC. B. 267. 

A debt accruing due after the commencement of the notion is not within 
the statute of George II., and cannot ho pleaded as a set-off, even to the 
further maintenance of the action. 

Richards y. James, 2 Ex. 471 ; 17 L. J. Ex. 277. 

The plaintiff could, always plead in reply to a set-off that it was barred 
Dy the Statute of Frauds or Limitations, or was for any other reason not 
on actionable debt at date of writ. 

Walker v. Clements, 13 Q, B. 1046. 

Smith y. Betty, (1903) 2 X. B. 317 ; 89 L. T. 258. 


Equitable Set-off. 

In tho Courts of common law only legal debts could be 
set off against each other. But in the Court of Chancery 
equitable claims for liquidated amounts were treated in the 
same way, if they created mutual credits between the same 
parties in the same right. (Cavendish v. Greaves, 24 Beav. 
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163.) Wkonovor there wore cross-demands of such a nature 
that, if both had boon recoverable at law, they would have 
been the subject of a set-off there, then, if either of the 
demands was a matter of oquitablo jurisdiction., a Court of 
Equity would onforco a set-off. (Story, 1436; In re Para- 
guassu, die. Co., L, ft. 8 Ch. p. 261.) But Equity would 
allow no set-off between a debt due to or from the estate oi 
a doceasod porson and a debt due from or to the executor or 
administrator personally. And it drew a rigid lino at the 
death of the testator or intestate, and would not permit debts 
which only became payablo since his death to bo set off against 
debts duo to him in his lifetime, or vice. vend. And now, 
since the Judicature Act, equitable claims and , set-offs are 
recognised in every Division of the High Court. 

Illustrations. 

A debt duo from a plaintiff to an executor personally, cannot be set oS 
against a debt due to the plaintiff from the testator’s ostnjp. 

In re Dickinson, (1888) "W. N. 94. 

A purchaser who in an action for specifio performance against an 
administratrix recovers oosts against her personally cannot retain such 
costs out of the defendant’s beneficial interest in the purchase-money. 

Phillips v. Howell, (1901) 2 Oh. 773 ; 71 L. J. Ch. 13 ; 50 W. B. 73. 

A debt which, only accrued to the defendant after the death of a testator 
or intestate oannot be set off against a debt due from the defendant to the 
testator or intestate in his lifetime. 

Newell v. National Provincial Bank, 1 C. P. D. 490. 

JIallett v. Hallell, 13 Oh. D. 232; 41 L. T. 725. 

Ex parte Morier, 12 Ch. D. 491 ; 49 L. J. Bkcy. 9. 

So a debt due from a testator during his lifotime cannot be set off 
against a sum (e.rj., money received from a policy on his life) which never 
was payable to tho testator himself. 

In re Gregson, 36 Ch. D. 223 ; 57 L. T. 250. 

But the oosts incurred by au exeoutor in defending an action brought 
by a legatee for revocation of probate may be sot off against the legaoy. 

In re Knapman, 18 Ch. D. 300; 60 L. J. Ch. 629. 

Green v. Smith, 22 Oh. X). 586 ; 48 L. T. 254. 

In re Akerman, (1891) 3 Oh. 212 ; 61 L. J. Oh. 34. 
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And a, dobt duo to an administrator for oosts incurred in on action 
brought by two next of kin, may be set off by him against the shares of 
such next of kin. 

In re Jones, (1897) 2 Oh. 190 ; 76 L. T. 454, following 
Taylor v. Taylor, 1. E. 20 Eq. 155 ; 44 L. 3. Oh. 718. 

Distinction between a Set-off and a Counterclaim. 

Ifc is then only in a limited number o£ cases that a 
defendant is allowed to plead a set-off. Tho Judicature Act, 
which gave every defendant a very wide power of counter- 
claiming, did not alter the rules as to sot-off. Whatever was 
a good set-off, either at law or in equity, in 1875, is a good 
set-off still: and nothing clso is admissible as a set-off, 
though it may be an cxcollent counterclaim. The distinction 
is important, because it carries with it this result — that a 
set-off is still a defenoe proper to tho plaintiff’s action, while 
a counterclaim is practically a oross-action. 

The student mil often see the phrase: “ And by way of set-off or 
counterclaim.” But he must not assume that tho two words are 
interchangeable or mean the same thing. Tho framers of tho 
Judicature Act probably intended that the existing sot-off should 
merge in the now counterclaim, They nowhere stated what the 
distinction was hetwoon the two: still less did they suggost that it 
was to be preserved. It has, however, been found nooossary to 
maintain it. This is perhaps unfortunate, but it was difficult to 
avoid it. If a man die insolvent, the oreditors only got a dividend 
on their claims, while the debtors to the estate must pay up their 
debts in full. If the same person ho both a debtor and a creditor, 
he is naturally anxious to set one amount against the othor, and 
pay up or receive the balanco only. And this he may do, if ho has 
a strict statutory right of set-off; not otherwise. If he has only a 
counterclaim for the dobt due to him from tho estate, ho must pay 
up his debt to the estate in full, and prove for the money due to 
him in the administration proceedings, where ho will got only a 
dividend on his claim.* 

In bankruptcy, however, or if a company is being wound up, a 
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Counterclaim. 

The modem counterclaim is entirely the creation of the 
Judicature Act, 1873. By virtue of sect. 24, sub-sect. (3), of 
that Act, every judge of the High Court of Justice and of the 
Court of Appeal now has power to grant to any defendant in 
respect of any estate, right, or title, legal or equitable, claimed 
or assorted by him, all such relief against the plaintiff as such 
defendant shall have properly claimed by his pleading to the 
same extent as if tho defendant had brought an action against 
the plaintiff for tho purpose; and tire Court will give judgment 
in the plaintiff’s action both on claim and counterclaim. The 
defendant’s counterclaim need not relato to or he in any way 
connected with the plaintiff’s olaim, or arise out of the samo 
transaction. It need not be “ on action of the same nature as 
the original action” ( per Fry, J., in Beddall v. Maitland , 
17 Ch. D . p . 181), or even analogous thereto. If the defendant 
has any valid cause of action, legal or equitable, against tho 
plaintiff, there is no necessity for him now to bring a aross- 
aotion, unless his counterclaim he of such a nature that it cannot 
be conveniently tried by the same tribunal or at the same time 
as the plaintiff’s claim. 

Every cross-claim of whatever kind can now be pleaded as a 
counterclaim. It does not matter what the amount of it may 
be. It may be for either liquidated or unliquidated damages. 
(Order XIX. r. 3.) It may exceed in amount the plaintiff’s 
claim (Winter field v. Bradmtm, 3 Q. B. D. 324); or it may he 
less than the plaintiff’s claim. ( Mostyn v. West Moslyn , &c. 
Co 1 0. P. D. 145.) If the amount which is found due to 


debtor to the estate or company may, it seems, set off a claim for 
unliquidated damages. ( Mersey Steel and Iron Co. v. Naylor, 9 Q. B, D. 
648, 663; 9 App. Gas. 434.) But no set-off, whether liquidated or not, 
is allowed against a claim for calls. (In re Ilham Maxim Lamp Co., 
(1903) 1 Oh. 70.) 

O.P. ft 
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the plaintiff on his claim exceeds the amount established by the 
defendant on his counterclaim, the plaintiff will have judgment 
for the difference ; if, however, the balance is in favour of the 
defendant, judgment will ho given for the defendant for such 
balance, or for such other relief as he may be entitled to upon, 
the merits of the case. (Order XXI. r. 17.) 

In one respect a defendant who is pleading a counterclaim is 
in a bettor position than if he were seeking to enforoe the same 
claim as a plaintiff in a separate action. No one can bring an 
aclion in our Courts against a foreigner resident out of the juris- 
diction, except in Iho cases specified in Order XI. ( Ante, p. 32.) 
But if that foreigner commences an action here, and so brings 
himself within the jurisdiction of our Courts, he is liable to any 
counterclaim that can conveniently bo tried with bis claim. And 
if the counterclaim overtops the plaintiff’s claim, the defendant 
may recover and enforco judgment against him for the balance, 
unless the plaintiff be an independent state or sovereign prince, 
as to which, ^ee post, p. 248. (South African Republic v. La 
Compagnie, (1897) 2 Oh. 487; (1898) 1 Oh. 190.) 

Illustrations. 

An equitable counterclaim can now bo raised in an action of law, and a 
legal counterclaim in a Chancery suit. 

Fleming v. Lot, (1901) 2 Oh. 594; 70 1. J. Oh. 805. 

“ A olaim founded on tort may he opposed to one founded on contract, 
or vice versa.’’ Per Cookburn, C. J., in 

Stooke v. Taylor, o Q. B. D. p. 578. 

In an Admiralty action in rem for salvage services the defendant may 
counterclaim in personam for damages for breach of a charter-party. 

The (Jheapside, (1904) P. 339; 73 L. J. P. 117; 53 W. E. 120; 

91 L. T. 88. 

It ia only where the defendant seeks to bring in somo person who is not 
already a pally to the action, and make him defendant to the counter- 
claim, that the relief for which the defendant asks must relate to or be 
connected with the original subject of the action. 

Judicature Act, 1873, s. 24, sub.-s. 3; post, p. 245. 

Barber v. lilaibrrg, 19 Ch. D. 473; 51 L, J. Oh. 509. 

S. F. Edge, Ltd. v. Weigel (1907), 97 L. T. 447. 
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In an action oi' slander, the defendant may counterclaim for damages 
for a slaudor on. the defendant uttered some time previously by the 
plaintiff, though it has nothing to do -with the slander on. -which the 
plaintiff is suing. 

Quin v. Nession, 4. L. E. (Ir.) 35 ; 40 L. T. 70. 

To an action on a solicitor’s bill of oosts, tho defendant may counter- 
claim for negligence. 

Lnmley v. IS rooks, 41 Ch. D. 323; 58 L. J. Oh. 494. 

Even a cause of action which has aocruod to the defendant since tho 
plaintiff issuod his writ cun now be pleaded as a counterclaim. 

IScddall v. Maitland, 17 Oh. I). 174; 30 L. J. Oh. 401. 

A counterclaiming defendant is in no way limited to a claim 
for damages. The Court will give him judgment for “suoh 
relief as he may be entitled to upon the merits of the case.” 
(Order XXI. r. 17.) 


Illustrations. 

A defendant may by his counterclaim ask for a declaration of his rights, 
or for relief against forfeiture, or for a vesting order under sect. 4 of the 
Conveyancing Act, 1892. 

Adams v. Adams, 45 Oh. D. 426; (1S92) 1 Oh. 360. 

Warden, ike. of Chahndey’s School r. Sewell, (1893) 2 Q. B. 254. 

In a vendor’s action for specific performance the defendant may 
counterclaim for the review of a previous decision, as to the title. 

Scott v. Alvarez, (1895) 1 Ch. 596 ; 64 L. J. Oh. 376. 

In an action for the infringement of the plaintiff’s patent the defendant 
may counterclaim for the revocation of the plaintiff’s patent, or for 
damages for the infringement by tbe plaintiff of the defondant’s patent. 

Patents and Designs Act, 1907 (7 Edw. YU. c. 29), s. 32. 

In certain cases, a defendant may, even before delivering his counter- 
claim, apply for on interim injunction or for the appointment of a receiver 
to protect Lis interests. 

Carter v. Fey, (1894) 2 Oh. 541 ; 63 L. J. Oh. 723; 70 L. T. 786. 

CoHwonv. irnrren., (1901) 1 Oh. 812; 70 L. J. Oh. 382; 84 L. T. 482. 

A counterclaim is governed by the same rules of pleading 
as a Statement of Claim, and the Reply to it by the same 
rules as a Dofence. (See post, p. 259.) All the facts relied 

h2 
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on by way of counterclaim must bo slated, in numbered para- 
graphs under the heading “ Counterclaim,” so as to distinguish 
them from the facts alleged by way of defence. If any of the 
faots on which the counterclaim is founded have been already 
stated in tho Defence, they need not be re-stated in the 
counterclaim, but may be incorporated by reference, thus: 
“And by way of counterclaim the defendant repeats the 
allegations contained in paragraphs 3, 4, 5, and 8 of the 
Defenco.” A counterclaim may comprise soveral distinct 
causes of action; hut tho faots on which eaoh cause of action 
is founded must bo stated, as far as may be, separately and 
distinctly; and the relief prayed stated specifically, either 
simply or in the alternative. (Order XX. rr. 6, 7.) And the 
several oauses of action must bo such os could properly be 
joined in one independent action. {Compton v. Preston, 21 
Ch. D. 138.) The provisions of Order XVIII. apply to the 
joinder of various claims in a counterclaim. 

Ample provision is mads to protect the plaintiff from incon- 
venient or improper counterclaims. H he can show that the 
counterclaim is one which cannot be conveniently disposed of in 
the pending action, or ought not to be allowed, the Master will 
strike it out under Order XIX. r. 3, or exclude it under Order 
XXI. r. 15, leaving the defendant to bring a cross-action. If 
tho counterclaim is scandalous, and therefore an abuse of the pro- 
cess of the Court, it may be disallowed either under Order XXV. 
r. 4, or under the inherent power of the Court. If it disoloses no 
valid cause of action, it can he struck out under the last-mentioned 
rule; or objection may be taken to it in point of law under 
Order XXV. r. 2. It must be proporly pleaded, or it may be 
struck out as embarrassing under Order XIX. r. 27; or further 
particulars demanded under Order XIX. r. 7. 

A counterclaim must always claim relief against the plain- 
tiff. “A pleading which asks no cross-relief against a 
plaintiff either alone or with some other person is not a 
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counterclaim.” ( Per Jessel, M. E., in Furness v. Booth, 4 
Ch. D. p. 587.) And it must be a claim against the 
plaintiff in the same capacity as that in which he sues. 

Illustrations. 

To a joint claim by two plaintiffs a separate counterclaim. againBt eaoh 
of them will be allowed. 

M. 8. & L. Ity, Co. and, another v. Brooks , 2 Ex. D. 243. 

And on a counterclaim against two plaintiffs, the defendant may recover 
judgmont against one. 

Hall v. Fat'ruieather, IS Times L. B. 58. 

If one member of a firm sues for a debt due to him personally, the 
defendant may counterclaim for a debt duB to him from the firm ; and 
can make the plaintiff’s partner a party to tho counterclaim or not, as he 
ploases. If the defendant does not join tho partner, tho plaintiff can 
subsequently apply to add him. 

Eyre v. Martin cj, (1884) "W. N. 58. 

Where a plaintiff brought an action against a married woman, and 
joined hor husband as a co-defendant merely for conformity, a joint 
counterclaim by husband and wife was allowed. ■» 

Ilod&on v. Mochi, 8 Oh. D. 689 ; 47 L. J. Oh. 604. 

But if a plaintiff sues in his own right, the dofondant cannot counterclaim 
against him as trustee or executor or administrator ; if he sues as trusteo 
or executor or administrator, the defendant oannot counterclaim against 
him in his own right ; unless in either case there be special circumstances 
on the strength of which the defendant oan obtain special leave under 
Order XYIII. r. 5. 

Macdonald v. Carington , 4 0. P. D. 28 ; 48 L. J. C. P. 179. 

McEioan v. Orombie, 25 Ch. D. p. 177. 

Stumare v. Campbell <6 Co., (1862) 1 Q. B. 314 ; 61 L. J. Q. B. 463. 

The defendant can also plead a counterclaim against the 
plaintiff along with some other porson, not already a party to 
the action (whom wo will call a “ third person”), provided it 
relates to or is connected with the subject-matter of the plain- 
tiff’s claim. (Jud. Act, 1873, s. 24, sub-s. (3); S. F. Edge, 
Ltd. v. Weigel (1907), 97 L. T. 447.) Or hn can plead such 
a counterclaim against a oo-defendunt along with the plaintiff. 
But he cannot counterclaim against any co-defendant or third 
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porson alone without the plaintiff; though ho can claim con- 
tribution or indemnity from such porsons under Ordor XVI. 
rr. 48 and 55 (ante, p. 233). 

Whenever such a counterclaim is pleaded, the defendant must 
place at the head of his Defence an additional title, stating the 
names of all persons whom ho has thus made defendants to his 
counterclaim. (Order XXI. r. 11.) If such persons are already 
parties to the action (i.e., either plaintiffs or co-dofendants), ho 
merely delivers the plea ding to thorn. But if he has joined a 
third person, a stranger to the notion, as a defendant to his 
counterclaim, he must serve him with a copy of the Dofenoe and 
Counterclaim as though it were a writ. The third person must 
appear to it as though he had been served with a writ (r. 13), 
and he may plead to it without any leave from a Master (r. 14). 
Any person thus made defendant to a counterclaim, whether 
plaintiff, co-dofendant or third person, may before replying, apply 
to the Master to exclude the counterclaim, on the ground that it 
ought to he disposed of in an independent action, and not by way 
of counterclaim (r. 15). A plaintiff against whom a counterclaim 
is pleaded can in certain casas counterclaim against the defen- 
dant’s counterclaim. (See post, p. 260.) Ha may also issue a 
third-party notice under Order XVI. r. 48, against a person not a 
party to the action from whom he claims contribution or in- 
demnity. (Leviv. Anglo-Continental, do.. Ltd,., (1902) 2 K. B. 
481.) But a third person brought in solely as defendant to a 
counterclaim cannot counterclaim against cither the plaintiff or 
the defendant. (Street v. Cover, 2 Q. B. D. 498; Alcoy, do. Ry. 
Co. v. Greenhill, (1896) 1 Oh. 19.) 

Illustrations. 

A counterclaim is admissible against tho plaintiff and a third porson 
along with, the plaintiff if its matter be connected with, that of the 
plaintiff’s claim, oven though such third person oould not possibly have 
been made a party in the plaintiff’s original action. 

Turner v. Ilednesfnrd Gas Co., 3 Ex. D. 145 ; 38 L. T. 8. 

And oven, it seems, though the third person can only be liable in one 
of two inconsistent alternatives. 

Child v. Rtenning , 5 Ch. D. 695 ; 46 L. J. Oh. 523 ; 25 W. R. 

519 ; 36 L. T. 426, 
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But soo Evans v. Ruclc, 4 Oh. D. 432 ; 46 L. J. Ck. 157 ; 25 W. R. 

392; and Times Cold Storage Co. v. Lowther, (1911) 2 K. B. 

100; 104L. T. C37. 

A. defendant cannot join a third person, to ho a joint plaintiff with 
himself in a conntorclaim against the original plaintiff. 

Pender v. Taddei, (1898) t Q. B. 798 ; 07 L. J. Q,. B. 703. 

To what extent is a Counterclaim an Independent Action. 
For many purposes a counterclaim is substantially a cross- 
aotion. “A counterclaim is to bo treated, for all purposes for 
which justice roquircs it to be, so treated, as an independent 
action. 1 ' ( Per Bowen, L . J ., in Amon v. Bohbeil , 22 Q . B . D . 
p. 548.) If after the defendant has pleaded a counterclaim, 
the action of the plaintiff is for any reason stayed, discontinued, 
or dismissed, the counterclaim may nevertheless be proceeded 
with. (Order XXI. v. 16.) Thus, whore the plaintiff’s claim 
was hold to he frivolous, the Court still granted the defendant 
the relief prnyed for by his counterclaim. (Adapts v. Adams, 
45 Oh. D. 426; (1892) 1 Ch. 369; The Salybia, (1910) P. 
25.) The Court will in a proper case order a counterclaiming 
defendant to give security for costs (Sylces v. Sacerdoti, 15 
Q. B. D. 423; Lake v. Haseltine, 55 L. J. Q. B. 205); but 
not where the counterclaim is in substance a defence to the 
action. ( Neck v. Taylor, (1893) 1 Q. B. 560; and see New 
Fenix Compagnie v. General Accident, dc. Corporation, 
(1911) 2 K.B. 611.) 

Yet a counterclaim differs in some respects from a cross-action. 
The issues of faot raised by claim and counterclaim respectively 
must, as a rule, be tried together. And only on© judgment wiE 
be given on both claim and counterclaim. (Order XXI. r. 17.) 
That will be a judgment for the balance merely; so that for pur- 
poses of execution claim and counterclaim are not two independent 
actions. Thon again, whore iho plaintiff for any reason fails to 
deliver o Defence to a counterclaim, the defendant cannot sign 
judgment on tho counterclaim in dofault of pleading; he must 
move for judgment under Order XXVII. r. 11, or Order XXXII. 
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r. 6. (Higgins v. Scott, 21 Q. B. D. 10; Jones v, Macaulay , 
(1891) 1 Q. B. 221; Roberts v. Booth, (1893) 1 Oh. 52 . ) Acoun- 
ter claim, moreover, cannot ha disposed of under Order XIV., or 
remitted to a County Court for trial ( Delobbel-Flipo v. Varty, 
(1893) 1 Q. B. 663); though it may bo stayed under sect. 4 of the 
Arbitration Act, 1889. (Spartali v. Van Hoorn, (1884) TV. N. 
32; Chappell v. North, (1891) 2 Q. B. 252.) If foreign plain- 
tiffs bring an action here against a British subject who counter- 
claims, the Court has no jurisdiction to malco an order staying 
proceedings in the action until the foreign plaintiffs givo security 
for damages under the counterclaim. (The James Westoll, (1905) 
P. 47.) 

And, although as a rule a counterclaim may be of any amount, 
overtopping the plaintiff’s claim and entitling the defendant to 
judgment for the balance, still there aro two exceptions to this 
rule, two cases in which a counterclaim, like a Bet-off, serves only, 
as a defence, and is not a cross -action — or, to employ the time- 
honoured melaphor, can he used only “as a shield, not as a 
sword.” (Per Cookburn, C. J., in Stoolce v. Taylor, 5 Q. B. D. 
p. 575.) . 

(i) If a debt ho assigned, the debtor may in certain cases set off 

or counterclaim against the assignee a debt due from the 
assignor to himself ; but if the amount of such set-off or 
counterclaim exceed the amount of the debt assigned, 
the defendant can recover nothing from the assignee; 
he must sue the assignor for the balance. ( Young v. 
Kitchin, 3 Ex. D. 127; approved in Government of New- 
foundland v. Newfoundland Ry. Co., 13 App. Cas. 199; 
Raxburghe v. Coaj, 17 Ch. D. p. 526; and see Baker v. 
Adam (1910), 102 L. T. 248.) 

(ii) A similar rule applies when a sovereign prince or state 

over whom our Courts havo no jurisdiction (Mighell v. 
Sultan of Johore, (1894) 1 Q. B. 149) submits to bring 
an action in this country. The defendant is allowed to 
plead any set-off or counterclaim against him which is 
an answer to his demand; but not to recover any judg- 
ment against him for the excess, or to raise any counter- 
claim which is “ outside of, and independent of, tho sub- 
ject-matter of ” the claim. ( Strousberg v. Republic of 
Costa Rica, 29 TV. R. 123; 14 L. T. 199; South African 
Republic v. La Compagnie, do., (1897) 2 Ch. 487; (1898) 
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1 Ch. 190; Imperial Japanese Government v P. & 0. 

Navigation Co., (1895) A. 0. 644.) 

Costs of Set-off and Counterclaim. 

In tho mattor of costs, however, a counterclaim which, is not a 
set-oii is treated as a cross-action ; wheroas a set-off remains, what 
it was in the days of George II., a statutory defence to the 
plaintiff’s action. Therefore a plaintiff who brings an action and 
is met by a set-off equal in amount to his claim, must pay the 
defendant his costs of the whole notion; for he has failed in the 
whole action. Whereas if the defendant can pload only 
a counterclaim and recovers an amount equal to or groator than 
the plaintiff’s claim, the plaintiff will recovor his costs of the 
claim, and the defendant only his aosts of tho counterclaim. The 
proper principles on which in such a caso taxation should he 
conducted, in the absence of any special order, are laid down by 
the Court of Appoal in Atlas Metal Co. v. Miller, (1898) 2 Q. B. 
500. Tho costs of the plaintiff’s claim should first be taxed as 
if it were a separate action with no counterclaim. Then the costs 
incurred by iho counterclaim must be taxed, as though they wore 
part, of tho costs of a separate aolion. Any costs, which have 
been incurrod partly in support of or in opposition to the defence, 
and partly in support of or in opposition to the counterclaim, 
the taxing-master must apportion as best be can, and fix the 
amount applicable to the defence and the amount applicable to 
the counterclaim. Then whichever be the smaller amount — the 
costs of the olaim or the costs of the counterclaim — must bo do- 
dnoted from the larger; and (he successful party will have judg- 
ment for the balance. “No costs not incurred by reason of the 
counlerclaim can bo cos is of the counterclaim. ” (Per Lindley, 
M. B., (1898) 2 Q. B at p 505.) And remember that sect. 116 
of the County Courts Act, 1888, does not apply to any counter- 
claim. ( Blake v. Appleyard, 8 Ex. I). 195; Amon v. Bobbett, 
22 Q. B D. 543.) Where both claim and counterclaim fail, the 
proper method of taxation of costs is that approved by War- 
rington, J., in James v. Jackson , (1910) 2 Ch. at pp. 93, 94, 
namely, to tax the costs of the defendant except so far os they 
have boon increased by the counterclaim, and to tax the costs 
of the plaintiff only so far as they have been increased by the 
counterclaim, with a set-off of the one against the other. 
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If no Dofonce be delivered, the plaintiff may entor final 
judgment under Order XXVIT., if his claim be for a debt or 
liquidated damages; if it be for unliquidated damages or for 
detention of goods, he oan enter interlocutory judgment only, 
and the amount for which final judgment will ultimately be 
entered must be assessed by an under sheriff and a jury on ,a 
writ of inquiry, or calculated by a Master, or ascertained by an 
official referee. (See Order XXXVI. re. 56, 57, 57a; Charles 
v. Shepherd (1892) 2 Q. B. 622.) In an action for the 
recovery of land, he may sign judgment for possession of the 
land with costs. In all other cases he must move for judg- 
ment under Order XXVII. r. 11. On suoh a motion, the| 
Court will decide the issues between the parties by looting 
at the Statement of Claim, and nothing else. No evidonoe is 
necessary. ( Macmillan v. Australasian Territories , 76 L. T. 
182; Webster v. Vincent, 77 L. T. 167.) But the Court has 
discretion over tho cost3 of the notion, under Order LXV. r. 1. 

( Young v. Thomas, (1892) 2 Oh. 134.) The Court can, if need 
be, amend tho Statement of Claim; if this is done, the amended 
Statement must ho filed, and the motion renewed eight days 
after it ib so filed. {Jamaica Ry. Co. v. Colonial Banlt, (1905) 
1 Ch. 677 ; Southall Development Syndicate, Ltd. v. Dimdon 
(1907), 96 L. T. 109.) 

If the defendant has paid a sum of money into Court, and 
the plaintiff is content to accept that sum in satisfaction of his 
claim, he should give the defendant a notice in Form No. 4 
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of R. S. 0., Appendix B. He may then prooeed to tax his 
costs, unloss the Court or a judge otherwise orders, and in 
case o£ non-payment he may sign judgment for his costs. 
(Order XXII. r. 7.) This is so, even where the defendant 
pays sixpence into Court, and the plaintiff ,acoepts that sum 
in satisfaction of his claim. ( M'Sheffrey v. Lanagan, 20 
L. R. Ir. 528.) But a judge at chambers will deprive the 
plaintiff of his oosts if the wholo action was useless or mali- 
cious. ( Broadhurst v. Willey, (1876) W. N. 21; Nichols v. 
Evens, 22 Ch. D. 611.) The acoeptanoe by the plaintiff of a 
sum paid into Court does not operate as a judgment or amount 
to an admission on the merits. ( Coote v. Ford, (1899) 2 
Ch. 93.) 

If a Defence be delivered, and it contains sufficient admis- 
sions, the plaintiff may move for judgment thereon under 
Order XXXII. r. 6, or for an order that the defendant pay into 
Court the money whioh he admits is in his hands^ ( Neville v. 
Matthewman, (1894) 3 Ch. 345; Nutter v. Holland, ib. 408; 
Cromplon v. Burton, (1896) 2 Ch. 711.) He may do this 
even though he has already delivered a Reply and given notice 
of trial {Brown v. Pearson, 21 Oh. D. 716); but in that case 
the defendant should be indemnified against any costs incurred 
by him through the plaintiff’s delay ( Tottenham v. Foley, 
(1909) 2 Ir. R. 500). 


Leave to Beply. 

Except in Admiralty aotions, no Reply can now be delivered, 
unless an order has been made giving tho plaintiff leave to 
deliver it. Tho Master when ho makes such order 'generally 
names a time within whioh the Roply must bo delivered; if 
no time ho specified the plaintiff must doliver it within ten 
days after the Dofenoe or the last of the Dofences has boon 
delivered; unless tho time be extended by oonsent or by order. 
(Order XXIII. rr. 1, 2.) If tho plaintiff’s only object in 
delivering a Reply is to deny what tho defendant has stated 
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in his Defence, the Master will not give leave; because if no 
Keply bo delivered within the time prescribed, all material 
statements of fact in the Defenoo will “ be deemed to have 
been denied and pul in issue” (Order XXVII. r. 13); and 
then the plaintiff can give notice of trial at onoe. (See post, 
p. 262.) But if a Counterclaim has been dolivored with the 
Defence, the Master will generally give leavo for a further 
pleading; as the plaintiff must deal specifically with every 
allegation of faot in the Counterclaim which he does not admit 
to be true. (Order XIX. r. 17.) Different rules, in short, 
apply to what may bo termed a “ Reply proper ” and a 
“Defence to Counterclaim.” 


Joinder oj Issue. 

Where, however, leavo has been obtained to deliver a Kopiy, 
Order XIX. r r. 18 still applies: “The plainLiff by bis Reply 
may join issue upon the Defence [though not on the Counter- 
claim, if any]. . . . Such joinder of issue shall operate 
a3 a denial of every material allegation of fact in the 
pleading upon which issue is joined, but it may except any 
facts which the party may be willing to admit, and shall then 
operate as a denial of the faols not so admitted.” 

A joinder of issue runs simply thus: “The plaintiff joins 
issue with the defendant on his Defence.” Some pleaders add, 
“except in so far as the samo consists of admissions;" but this 
qualification is unnecessary, as an admission by the defendant 
of a faot alleged in the Statement of Claim is not a “ material 
allegation of fact in tho pleading upon which issue is joined.” 
To a plea of payment into Court, it is usual to reply specially 
that tho sum paid in is insufficient. 

But tho effect of joining issue is meroly to deny ; it does not 
confess and avoid. It is simply a comprehensive and com- 
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pendious traverse , “ The new form moroly enables a parly 

to traverse what he might have traversed before the Act, but 
does not do away with the necessity of pleading in confession 
and avoidance.” (Per Parke, B., in Glover v. Dixon , 9 Ex. 
at p. 160.) “ The plaintiff must raise by his pleading all such 
grounds of reply as, if not raised, would be likely to take the 
opposite party by surprise, or would raise issues of fact not 
arising out of the preceding pleading, as, for instanco, fraud, 
Statute of Limitations, release, payment, performance, facta 
showing illegality, either by statute or common law or Statute 
of Frauds.” (Order XIX. r. 15.) “ The Eeply is the proper 
place for meeting the Defence by confession and avoidance.” 
(Per James, L. J., in Hally. Eve, 4 Ch. D. at p. 345.) 

The plaintiff must therefore be careful not to join issue 
merely, where he ought to allege new facts in his Reply; for 
a joinder of issue only contradicts the facts alleged by the 
defendant. 


Illustrations. 

Action, of trespass. Defence, that it was defendant’s own. freehold. 
Eeply, a mere joinder of issue. At the trial, the plaintiff was not allowed 
on these pleadings to give evidence of a lease from, defendant’s ancestor 
to himself, as that was a new fnot consistent with the plea traversed, and 
should therefore have heoa specially pleaded by way of oonfession and 
avoidance. 

5 Han, Yll. 10a. pi. 2 ; and see ante, p. 129. 

To a plea of the Statute of Limitations, plaintiff must specially reply 
any fact upon which ho relies to take the ease out of tho statute; e.g., 
that the plaintiff himself was and btill is an infant. 

Chandlery. Vilett, 2 Wins. Saunders, 120; ed. 1871, p. 391. 

Or the absence o£ the defendant beyond seas. 

4 & 3 Anne, o. 16, s. 10. 

Or any acknowledgment ; see p. 140. 

Forsyth y. Bristowe, 8 Ex. 347 ; 22 L. J. Ex. 70. 

Sheet v. Lindsay , 2 Ex. D, 314; 46 L. J. Ex. 249 ; 25 W. E. 322; 

36 L. T. 98. 
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To a declaration for non-payment of money duo imdoi' a oovonunt, the 
defendant pleaded that Iho causa of action did not ucoruo within twenty 
years. Replication that it did accrue within twenty yoars. Held, under 
stat. 3 & 4 Will. IV. c, 42, ss. 3, 5, that the plaintiff could not, in support 
of this issue, give avidonco of an acknowledgment by lotler within the 
twenty years. 

Kempe v. Gibbon, 9 Q. B. (309 ; 16 L. J. Q. B. 120. 

Action for money had and received to the use of the plaintiff. Plea of 
the Statute of Limitations. Reply, that the defendant had received the 
monoy to the use of the plaintiff within six years. It was proved at the 
trial that tho dofendant had fraudulently received the money more than 
six yoars ago. Held, that tho plaintiff could not on this issue give any 
evidence to show that the defendant had, till within six yeara before 
action, fraudulently concealed tho fact that ho had received the money. 

Clark v. Hougliam, 2 B. & C. 149 ; 3 D. & It. 322. 

Such a ground of reply must be specially pleaded, and with great 
particularity. 

Gibbs v. Guild, 8 Q. B. 1). 296; 0 Q. B. D. 59. 

Lawrance v. Lord Norreya, 15 App. Oas. 210 ; 59 L. J. Oh. 681. 

mills v. Earl Home, (1893) 2 Ch. 345; 62 L. J. Oh. 690. 

Retjemann v. Retjemann, (1895) 2 Oh. 474 ; 64 L. J. Oh. 641. 

And the fraud alleged must be the fraud of the person setting up the 
Btatuto or of some one through whom ho claims. 

In re McCallum, (1901) 1 Ch. 143; 70 L. J. Oh. 206. 

If the defendant obtained from the plaintiff a release of his oause of 
action, either fraudulently or by duross, the fraud or duross must ho 
specially pleaded in reply to the plea of release. 

To a plea of infancy, the plaintiff must reply specially that the goods 
sold and delivered “ ware necessaries suitable to the then degree, estate, 
and condition of the defendant.” 

Peters v. Fleming, 0 M. & W. 42. 

To a justification setting out a conviction, or to a plea of a previous 
aotion, the plaintiff must reply specially that there is no such record, if it 
he the fact ; or if the oonviotion be erroneously stated in the Defence (as 
in Alexander t. N. E. Bail. Co., 6 B, & S. 340 ; 34 L. J. Q,. B. 152), the 
plaintiff may sot it out correctly in his Reply. Or to such a justification 
the plaintiff may reply a pardon ( Cnddinyton v. Wilkins, Hob. 67, 81 ; 2 
Hawk. P. 0. c. 37, s. 48 ; Hawley's Quae, Hutton, 21), or that he had 
undergone his sentence, which will havo the same effoot. 

Leymuit v. Latimer, 3 Ex. D. 15, 352; 47 L. J. Ex. 470; 26 
W. It. 303 ; 37 L. T. 360, 819 ; 14 Oox, C. 0. 51. 

To a plea of a settled account, tho plaintiff must spe cially reply the 
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1'itcia on ■which, ho relies to ro-opou tho account : e.r/., ho inu„(, spociiy tho 
mi'ors in the account on which he ralios (r inti, p. 231). 

Harlan son v. Ihnibury, L. 11. 2 II. L. 1 ; 30 L. J. Uh. 292 ; 15 
"W. It. 642 ; 1 0 Ij. T. 243. 

To a ploa of the Statute of Frauds, tho plaintiff may plentl specially a 
part performance, whore such a reply is applicable. 

Vug ley v. Unyh y, 5 Oh. 1). SSI ; d6 L. J. Oh. 8.H ; 23 W. II. 
733; 37 L. T. 52. 

Maddison v. Alrlerson, 8 App. Oas. 407 ; 52 L. J. Q,. B. 737 ; 31 
W. R.820; 49L. T. 303; 47J.P. 821. 

But a plaintiff cannot plead the Statute of Frauds to a oontraot pleaded 
by the defendant, unless tho defendant claims a sot-off, or counterclaims, 
undor that contract. 

Miles v. New Zealand Alford Estate Go., 32 Oh. D. at pp. 278, 279. 

To a set-off or counlerolaim, he oan, and therefore must ; he cannot 
raise the point under a more joinder of issue. 

Chappie v. Darston, 1 Cl’. & J. 1. 

Aotion for speoifio performance of an agreement to grant a loase. 
Defence, breaches of contract, which entitled the defendant to put an 
end to the agroomont, and to refuse to grant any loase. The plaintiff, in 
his Beply, denied all such breaches, but ploadcd also Iht^t if any were 
committed, they were waived, and this Reply was held good. A plaintiff 
may confess and avoid by his Reply : for it is no part of the Statement 
of Claim to antioipato tho Dofoncs, and tho old rulo of ploading still holds, 
“ that you should not leap boforo yon come to tho slilo.” (See ante, 
p. 96.) 

Hall v. line, 4 Oh. D. 341, 347 ; 48 L. J. Oh. 145 ; 25 W. R. 177 ; 
33 L. T. 926. 

A Reply must not refer to an independent document, such as plaintiff’s 
answer to interrogatories, as containing facts on whioh the pleader relies, 
without setting out such document itself as part of the Reply. A Reply 
must not set up new claims. A Reply must not plead mere evidence or 
argument, or state conclusions of law to bo drawn or inferred from the 
faots pleaded. 

Williamson v. L. & N. IF. Rail. Go., 12 Ch. D. 787 ; 49 R. J. Ch. 
559 ; 27 W. R. 724. 

Departure. 

It is at the stage of Reply that the rule against what is 
■called “a, departure in pleading” applies for the first time. 
“ No pleading shall, except by way of amendment, raise any 
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new ground of claim, or contain any allegation of fact 
inconsistent with the previous pleadings of the parly pleading 
the same.” (Order XIX. r. 16.) 

A departuro takes place when in any pleading the party 
deserts the ground that he took up in his preceding pleading, 
and resorts to another and a different ground; or, to give Lord 
Coke’s definition, “ A departure in pleading is said to be when 
the second pica containcth matter not pursuant to his former, 
and which fortifioth not the same; and therefore it is called 
decessus, because ho departeth from his former plea.” (Co. 
Lift. 304a.) This is dearly embarrassing; a Reply is not the 
proper place in which to raise new claims; to permit this 
would tend to spin out the pleadings to an intolerable length. 
The plaintiff must amend his Statement of Claim by adding 
the new matter; if need bo, in the alternative. 


Illustrations. 

If the Statement of Claim alleges merely a negligent breaoh of trust, 
the Reply must not assert that such breaoh of trust was fraudulent. 

Kingston v. Corker, 29 L. R. Ir. 364. 

In an action of debt brought on a bond conditioned to perform an award 
bo that the same were delivered to the defendant by a certain time, the 
defendant pleaded that the arbitrators did not make any award. The 
plaintiff replied that the arbitrators did make an award to such an effect, 
and that the same was tendered by the propor time. The defendant 
rejoined that the award was not bo tendered. On demurror, it was hold 
that the Rejoinder was a departure from the plea : “for in the plea the 
defendant says that the arbitrators made no award, and now, in his 
Rejoinder, he has implicitly confessed that the arbitrators have made an 
award, hut says that it was not tendored according to the condition, which 
is a plain departure ; for it is one thing not to make an award, and another 
thing not to tondor it when made." 

Roberts v. Mariett, 2 Wins. Sounds. 188. 

Claim for one-half of 3001, which the defondant had received as trustee 
for himself and the plaintiff in equal shares. 

Defonce : I only received 3111, half of whioh I pay into Court. 

Roply : You ought to have received tho full 30 1)1., but you wrongfully 
compromised with the debtor ; so I still claim one-half of 500 1. 
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Held, that thih Kopiy violated Order XIX. r. 10, as it was really 
betting up a new case, whioh should have boon aet out in tho Statement 
of Claim. 

Harp v. Henderson, 3 Oh. D. 254; 45 L. J. Oh. 738; 34 L. T. 

844. 

If this eabo was intended to dccido anything more than thiB, it is to 
thaL oxtent overruled by 

Hall v. Eve, 4 Ch. D. 341, ante , p. 25 5. 

Aotion for the rooovory of land, with a claim ior mesne profits. 

Defenco : “The following letters passed between the defendant and the 
plaintiffs late father, who was seised in fee of the lands, which amount 
to a binding agreement for a louse.” The plaintiff oannot turn round and 
eay m his Kopiy : “ Oh ! very weU, then pay me the rant mentioned in 
those letters.” For by hie Statement of Claim he treats tho defendant as 
a trespasser ; he must abandon that position before ho can claim rent from 
him as his tenant. 

For tho same reason, if a plaintiff oloitns rent on hie writ, he cannot 
claim the same Bum in his Keply as damagos for unlawfully 1 1 holding 
over.” 

Duckworth v. McClelland, 2 L. K. Ir. 527. 

A. diod in 1833, having devised Blackaoro to his yoftngor sou, Z,, 
without any words of limitation. On tho death of Z., childless and 
intestate, his elder brother, Y., suod to recover Blaokacre from Z.’s step- 
son, who had got into possession of it. The Statement of Claim alleged 
that Z. had only an estate for life in Blaokaore, the reversion on which 
was always vested in Y., as hoir of the testator. 

Defence : That on the true construction of the wiU, although it was 
made before tho Wills Act, Z. took tho fee simple. 

Keply : Be it so ; Y. is oqually heir-at-law of his younger brother, Z., 
and ao entitled to recover. 

The Master at Chambers held that this Reply was inconsistent with the 
original claim ; that tho Statement of Claim must be amended by setting 
out the precise words of the devise, whioh had now become material ; and 
that the plaintiff must claim in the alternative (i.) as heir of A., if Z. 
were hut tenant for life ; (ii.) as hoir of Z., if he were tenant in fee. 
Costs in cause, 

Baker v. Farmer (not reported). 

Aotion on a bond conditioned to perform the covenants in an indenture 
of lease, one of which was, that the lessee at every felling of wood would 
make a fence. The defendant pleaded that he had not felled any wood. 
The plaintiff replied that the defendant had feUed two aores of wood, but 
had made no fenoe. The defendant rejoined that whon he felled those 

O.P. a 
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two acres, ho did make a fence. Tine was adjudged a departure in the 
Rejoinder. In modern days, this difficulty would not have arisen, as the 
plaintiff would have boon compelled to give particulars in or under his 
Statement of Claim, stating precisely when he alleged tho defondant had 
felled any and what wood. 

Anon., 3 Dyor, 233 b. 

So, in another action on a bond conditioned to keop the plaintiffs 
harmlesa and indemnified from all suits, &c., of ono Thomas Cook, the 
defendants pleaded that they had kept tho plaintiffs harmless, &c. The 
plaintiffs replied that Cook sued them, and so tho defendants had not 
kept them harmless, &c. The defendants rejoined that thoy had not any 
notice of tho damnification. And tho Court held first, that the matter of 
tho Rejoinder was bad, as the plaintiffs were not bound to give notice; 
and secondly, that the Rejoinder was a departure from the plea; for, in 
the plea, tho defendants plead, that “ they havo saved harmless the 
plaintiffs, and in the Rejoinder confess that they havo not saved harm- 
less, hut allege thoy had not notico of the damnification; which is a plain 
departure.” 

Cutler v. Southern, 1 Wms. Saund. 116. 

In an action of trespass, the defendant set up that ho was entitled to 
the premisos imrler a lease for 50 years granted to him by the collego 
of R. The plaintiff replied that there was another prior lease of the 
same premises, which had been assigned to the defendant, and which was 
unexpired at the time of making the said lease for 50 years ; and allogod 
a proviso in the Act of 31 Hen. Y1II. c. 13, avoiding all leases by the 
colleges to which that Act relates mado under such circumstances. The 
defendant in his Rejoinder, pleaded another proviso in the statute, which 
allowed such leases to be good for 21 years if made to the same person, 
&o., and that by virtue thereof, the demise stated in his plea was available 
for 21 years at least. The judges held the Rejoinder to be a departure 
from the plea ; “ for in the bar he pleads a lease of 50 years, and in the 
Rejoinder he concludes upon a lease for 21 years,” &c. And they observed 
that “ the defendant might have shown the statute and the whole matter 
at first.” 

Fulmerstun v. Steward, Plowd. 102. 

But in an action of trespass on tho case for illegally taking toll, the 
plaintiff in his declaration sot forth a charter of 26 Hen. VI., discharging 
him from toll. Tho defendant ploaded a statuto resuming the liberties 
granted by Hen, VI. Tho plaintiff replied that by the statute 4 Hen. VII. 
such liberties wore revived ; and this was held to be no departure. For 
the Reply re-established and fortified the olaim. 

W bod v, ITawhhead, Yelv. 13. 
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So in an action of dobfc on a bond conditioned to perform covenants, ono 
of -which was, that the clefondant should account for all sums of money 
that he should rocoivo, the defendant pleaded performance. Tho plaintiff 
replied, that tho defendant had received 26?., for which, he bad not 
accounted. Tho defendant rejoined that he had accounted for that 26?. 
modi) iequenle, viz., that covtain malefactors broke into his counting-house 
and stole it, wherewith ho acquainted the plaintiff. And it was objected 
that the Rejoinder was a departure ; for the Rejoinder did not show an 
accounting, but an excuso for not accounting. But tho Court held that 
showing ho was robbed of a sum of money, was giving an account of it, 
and that therefore there was no departure. 

Vi re v. Smith, 2 Lov. 5; Ventr. 121. 

Yet a plaintiff might always “ new nssign” ill his lloply; in other 
words, though he might not set up a now claim, he might oxplain and 
dofino his original claim, u thing which it was often necessary to do in tho 
days when declarations woro worded in very general forms. Thus, in an 
action for repeated trespasses to a close of hind, if tho defendant pleaded 
that he liad it right of way across that close, the plaintiff might reply that 
his aotipn was brought, not in respect of the defendant’s exercise of the 
right of way, hut because ho constantly wandered out of the line of way 
on to other parts of tho close. Suoh a reply would not he a departure ; 
for it moroly points out the exact nature and extent ot the plaintiff’s 
original claim. 

Pratt v. Groome , Id Bast, 235. 

Oakley v. Davis, 16 East, 82. 

And see Brealuner v. Burwick, 24 W. R. 901 ; 36 L. T. 52. 

Oolhtt v. Dickinson, 26 "W. R. 403. 


Defence to Counterclaim. 

Where a Counterclaim is pleaded, the Reply to it is really 
a Defence. The plaintiff cannot join issue on a Counterclaim. 
“ It shall not he sufficient for a plaintiff in his Reply to deny 
generally tho facts alleged by the defendant in his Counter- 
claim; ho must deal specifically with each allegation of faot 
of which he does not admit the truth, exeopt damages.” 
(Order XIX. r. 17. See also r. 15.) He must plead to it,as 
though it were a Statement of Claim. He may pay money 
into Court in satisfaction of a Counterclaim, subject to the 
like conditions as to costs and otherwise as upon payment into 

s 2 
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Court by a defendant. (Order XXII. r. 9; Hutchinson v. 
Barker, 71 L. T. 625.) Ho may even counterclaim to it, 
if any or oss -claim has accrued to him either before or after 
action brought, which arose at the same timo and out of the 
same transaction as the Counterclaim (ToJce v. Andrews, 8 
Q. B. D. 428), providod the plaintiff desires to use such cross- 
claim merely as a shield against the defendant’s Counterclaim; 
otherwise he must amend his Statement of Claim. ( Benton 
Gibbs d Co., Ltd. v. Neville d Co., (1900) 2 Q. B. 181.) 
“ IJ‘, after a Defence has boon delivered, any ground of defence 
arises to any set-off or counterclaim alleged therein by the 
defendant, it may be raised by the plaintiff in his Reply, 
oithor alone or together with any other ground of reply.” 
(Order XXIV. r. 1.) “Where any ground of defence to any 
set-off or counterclaim arises after Reply, or after the time 
limited for delivering a Reply has expired, the plaintiff may, 
within eight-days after suoh ground of defence has arisen, or 
at iany subsequent time, by leave of the Court or a judge, 
deliver a further Reply setting forth the Same.” (Ordor XXIV. 
r. 2.) 


Rejoinder, dc. 

The defendant’s answer, if any, to a Reply is called a 
Rejoinder; but it is now soldon pleaded. (See, however, Pre- 
cedent, No. 112.) Further pleadings are possible; there can 
be a Surrejoinder, a Rebutter, and a Surrebutter; but they 
are very seldom met with now. 

None of these pleadings can now be delivered without an 
order, unless it is a mere j oinder of issue. (Order XXIII. r . 3 .) 
And it is unnecessary now to deliver a more joinder of issue; 
because delivering nothing will have the same effect; all 
material statements of fact in the Reply will be deemed to 
have been denied. (Order XXVII. r. 13.) Issue should never 
be joined on a joinder of issue. 'The principle of rule 15 of 
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Order XIX. applies to all those subsequent pleadings. Ilonoe, 
if the defendant desires to givo evidence at tho trial of any 
fresh facts by way of confession and avoidance, in answer to 
the plaintiff’s Eoply, ho must allege thorn specially in his 
Rejoinder, and not merely join issuo. Ho must satisfy the 
Master that such a pleading is necessary, and obtain hie leave 
to deliver it. Tho Master will only give leave upon such 
terms as ho shall think fit. Every pleading subsequent ,to 
Reply must be delivered within the time named in the order 
giving leave to deliver it, or if no time bo specified in the 
order, then within four days after the delivory of the previous 
pleading, unless the time be extended by order or consent. 

As soon as any party has simply joined issue upon the pre- 
ceding pleading of the opposite party or — what will have the 
same effect — has delivered no pleading in reply to it within 
tho time prescribed, the pleadings as between such parlies will 
be deemed to he closed (Order XXVII. r. 13); the issues are 
clear, and the caso is ready Tor trial. 

Discontinuance. 

But the parties do not always desire to proceed to trial. An 
action is often compromised; sometimes it goes to sleep with- 
out any dofinito compromise being arranged. Or it may ho 
that the plaintiff is now satisfied that he cannot succeed. If 
so, he may at any time consent to judgment against himself; 
and from that two results will follow: (a) he must pay the 
defendant his costs, (b) he oan never take any subsequent 
proceeding against the defendant or any one claiming through 
or under him for the same oause of action. 

It may sometimes, however, be the case that, though a 
plaintiff is compelled — through lack of some necessary piece 
of evidence, or for some other adequate reason — to abandon 
bis present proceedings, be may yet desire to preserve his 
right to bring a fresh action under more favourable circum- 
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stances. At common law, before Ike Judicature A cl, a. plain- 
tiff was allowed to discontinue his aotion at any time before 
judgment, or to withdraw the record bofore the jury wore 
sworn, or to elect to be non-suited, and was yet at liberty to 
re-enter tho cause, or bring a second action. But now this 
liberty has been greatly curtailed; there is no longer such 
a thing as a non-suit (Fox V. The Star Newspaper Co., Ltd , 
(1900) A. C. 19.) The plaintiff may now discontinue ithe 
action, or withdraw any part of it, by giving notice in writing 
to the defondant. If he does so before tho Defence is delivered, 
or oven after its delivery before taking any other proceeding in 
the aotion (save any interlocutory application), he may dis- 
continue without leave and yot can bring a second action; he 
must, however, pay the costs of the first action, or the second 
action will be stayed. At any later stage of the action he can 
only discontinue by leave, and the Master con, and generally 
will, make it^a condition of giving such leave that no further 
proceedings shall be taken in the matter. (Order XXVI. 
rr. 1, 4.) The fact that the defendant is anxious to interrogate 
the plaintiff is no ground for refusing the plaintiff leave to 
discontinue. (Ness v. Labouchere, 14 Times L. It. 350.) 

Notice of Trial. 

But if the plaintiff desires to proceed with his action, his 
next step is to deliver a notice of trial, naming the place and 
the day which he proposes for the trial of the action. He 
must give at least ten days’ notice of trial, unless the defen- 
dant has consented, or has been ordered, to accept short notice 
of trial, which is usually four days. The plaintiff may give 
notice of trial with his Hoply, if any, whether it closes the 
pleadings or not, or if no leave has been given to deliver a 
Boply, on the expiration of four days after the Defence, or the 
last of the Defences shall have been delivered. (Order XXXVI. 
r . 11 .) If the plaintiff does not give notice of trial within six 
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weeks after the close of Uio pleadings, tiro defendant may 
either give notice of trial himsoif, or apply to a Master to 
dismiss tho action for want of prosocution (r. 12). Whichever 
party givos notice of trial should, if the action be for trial in 
London or Middlesex, enter it for trial on tho day of, or tho 
day after, giving notice of trial; if he omits to do so, the other 
party may enter it during the next four days; if neither party 
enters the action for trial within six days after notice of trial is 
given, such notice will bo no longer in force. (Order XXXVI. 
rr. 16, 20.) If, however, tho action be for trial at the Assizes, 
it must be entered either in the Assize town at tho District 
Registry (if there ho one there) or with the associate of tho 
oircuit; and such entry must be made not less than seven days 
before the commission day, except by special leave. (Order 
XXXVI. r. 22b.) By special leave, however, notice of trial 
may be given for the sooond or any later day of an Assize. 
{Baxter v. Holdsworth, (1899) 1 Q. B. 266.) 
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Chapter XVI. 

DISCOVERY OF DOCUMENTS. 

The issues in the action being now dearly stated in Lho 
pleadings, oach party naturally begins to ask himself bow he 
shall prove his case. What cvidonce is avaiiablo? Some letters 
have, p.s a rule, passed bolweon the parties before the action 
was commenced, and these may contain important admissions, 
or bo evidence of some material fact; but tho plaintiff has 
the defendant’s letters, and the defendant has the plaintiff’s; 
and neither set is properly intelligible without the other. It 
is most desirable that any one who intends to give evidence 
should, if possible, read over his own letters before he enters 
the witness-box. For his recollection of an interview which 
took place many months ago is probably somewhat hazy now, 
and for less reliable than his account of it, given in a letter, 
which remains in black and white, as clear and intelligible 
now as it ever was. Moreover, there is no better material 
for cross-examining an opponent than his letters written before 
the dispute arose. Hence it is generally desirable for each 
party to see all material documents in tho possession of his 
opponent, and to take copies of the more important ones. 
Such disclosure is obtained by the process — formerly only 
available in Equity, but now freely used in all Divisions of 
the High Court — called “ Discovery of Documents.” 

There are three distinct cases to be dealt with: — 

(i.) It may bo that ono party has, in his ploading, par- 
ticular, or affidavit * referred to some document; and ho cannot 

* This is so, oven though the affidavit has not yet been filed. (Femur 
y. Lord, (1897) 1 Q. B. 667.) 
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say that il is not material, as lie relies on it himscll . His 
opponont is, in such a case, entitled, without filing any affi- 
davit or making any payment into Court, at onoo to give notice 
under Ordor XXXI, r. In, that ho will call and see that docu- 
ment, and take a copy of it, if he deems it sufficiently 
material. And the party who has referred 1o the document 
must produce it for inspection, if ho has it in hie possession at 
the time named in the notioc; if he does not, he cannot himself 
put it in evidence at the trial, unless he can satisfy the judge 
that ho had some sufficient reason for not producing it, or 
if the other party requires inspection of the document for the 
purposes of his own case, he may apply to tho Master for an 
order for inspection under rule 18; but such order will only 
be made if the Master deems it necessary either for disposing 
fairly of the cause or matter or for saving costs. And soo 
rr. 16, 17. 

(ii.) In the second placo, it may be thaL one j^art y knows, 
or thinks ho knows, that tho othor has certain malcrial docu- 
ments in his possession, though they are not referred to in 
any pleading, particular, or affidavit. In such a case ho may 
file an affidavit slating his belief, and tho grounds of his 
belief, specifying the particular documents, and showing that 
they arc matorial. ( White v. Stafford, (1901) 2 K. B. 241; 
Huntley Brothers v. Owners oj Backworth Colliery, (1911) 
W. N. 34.) CJpon this the Ma&lor can ordor his opponent to 
slate on affidavit whether he has or ever had any of those 
documents in his possession or power, and, if he ever had one 
of them and has not now, when he parted with it, and -what has 
become of it. (Order XXXI. r. 19.\ (3).) If in this affidavit 
he admits that ho has any of the documents specified, and that 
it is material, it becomes at once a document referred to in 
an affidavit within the proeoding paragraph, and r. 15 of 
Order XXXI. applies to it. 

(iii.) But in most oases noither party has any dear idea as 
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to the documents in his opponent’s possession. Ho may bo 
able to guess at some of them; but lie would like a detailed 
list of them all; and this he oan generally obtain by paying 
for it. Any party may, without filing any affidavit, or naming 
any particular document, apply to a Master on a summons 
for directions under Ordor XXXI. r. 12, for an order directing 
any opponent in the action to disclose on oath all documents 
which are, or have been, in his possession or power, relating 
to any matter in question in the action.* A plaintiff can 
obtain such disclosure from any necessary defendant. ( Spokes 
v. Grosvenor Hotel Company, (1897) 2 Q. B. 124.) And 
one defendant can obtain it from his co-defendant if there 
be somo right to be adjusted between them in the action, 
(i Shan) v. Smith , 18 Q. B. D. 193; Alcoy and Gandia Ry. 
Co. v. Greenhill , 74 L. T. 345; James Nelson & Sons, Ltd. 
v. Nelson Line, Ltd., (1906) 2 K. B. 217.) Whichever party 
makes the application may be ordered to pay into Court to 
the “ Security for Costs Account,” a sum of money fixed by 
the Muster, but such an order is now soldom made. (Order 
XXXI. r. 26.) 

On the hearing of the application, the Master will order 
such discovory only when, and only 30 far as, ho deems it 
neoessary either for disposing fairly of the action or for 
saving costs. If he is satisfied that discovery is not necessary, 
he will refuse the application. (See r. 20.) In either case 
he will ordor either general discovery, or, if ho thinks fit, 
discovery limited to certain classes of documents; thus, if 
particulars have been delivered, discovery will be limited to 
the issues as narrowed by the particulars. The party seeking 
discovery must serve on his opponent the Master’s order, 
together with a copy of the receipt for any money paid into 
Court,* 


The li'.uul form of older will be found post, p. 409. 
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Affidavit, oj Documents. 

Any party who lins boon ordorod to njako general discovery 
must mako an affidavit, specifying all the documents mate rial 
to tho matters in dispute in tho action, -which aro, or have been 
in his possession. Ho must desciibe them with particularity 
sufficient to idoatify them liorea/tor, should tho Court think 
fit to order any oE them to be produced. ( Taylor v. Battrn, 
4 Q. B. D. 85.) He must also specify which, if any, he 
objects to produce (Order XXXI. r. 13), and on what grounds 
he so objects. Ho must specify all inatorial documents, 
whether he objects to produce them or not; but immaterial 
documents he should altogether omit. Any document which 
he sots out ho thereby admits to bo material. Hones ho should 
make no roforcnce in his affidavit to any document which he 
honestly believes to be irrelevant to tho action. Every docu- 
ment which will throw any light on any part of the case is 
material, and must bo disclosed. IT somo portion of a doou- 
mont or book is rolovant and tho rest not, he must specify 
which portions ho admits to bo rolovant; he has tho document 
or hook in his possession, and ho must therefore take upon 
himself tho responsibility of staling on oath which parts do 
and which do not rolato to the matters in question. ( York- 
shire Provident Co. v. Gilbert, (1895) 2 Q. B. 148, 153.) 
But discovory, and inspection, too, aro strictly limited to the 
matters in issue in the action. 


Illustrations. 

Thus, if oither party has delivered partioulais he will only be entitled 
to diseoveiy of such documents as ore relevant to the matters specified in 
such particulars. 

Arnold and Butler v. Bottom! ty, (1908) 2 K. B. 131 , 77 L. J. K. B. 
384; 98 L. T. 777. 

The proprietor of a newspaper sued for a libel which has appealed in. 
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his columns need not, as a rule, discloao tho manuscript from which ho 
printed the libel, 

nope v. Brush, (1897) 2 Q. B. 188 ; 66 L. J. Q. B. 653 ; -15 W, E. 

659 ; 76 L. T. 823. 

Kelly y. Calhoun, (1899) 2 Ir. I?. 199. 

An Affidavit of Documents is generally in the form shown 
in Precedent, No. 113. It has two schedules, and the first 
schedule has two parts. In Schedule I., Part 1, the deponent 
sots out tho documents which he has in his possession and is 
willing to produce; in Part 2, tho documents which ho haB in 
his possession and refuses to produce. In Schedule II. he sets 
out documents which he once had in his possession, but has 
not now. The reasons for which he refuses production ho 
states in the body of the affidavit. 

Claim of Privilege. 

The fact,, that a document was writton on a privileged 
occasion, in the special sense in which that term is used in« 
actions of defamation, is no reason for refusing to produce it; 
it is not on that ground privileged from inspection. ( Webb v. 
East, 5 Ex. D. 23, 108.) But there are seven grounds on 
which production may bo lawfully refused: — 

1. Documents of Title. — No party need produce any docu- 
ment which ho can swear to relate solely to his own title to any 
real property, corporeal or inoorporcal, and to contain nothing 
which tends to establish the title of his opponent. ( Egremont 
Burial Board v. Egremont Iron Ore Co., 14 Ch. I). 158; 
Morris v. Eduards, 13 App. Cas. 309.) If, however, the 
documents are materiul to his opponent’s title, the deponent 
must disclose them, even though he be a purchaser for value 
without notice. (Ind, Coope <& Co. v. Emmerson, 12 App. 
Cas, 300.) 

2. Deponent's otvn Case. Any document is also privileged 
from production which the deponent can swear to relate 
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solely to Ilia own caso, and to contain nothing to assist his 
opponent’s case or to impeach his own. ( Bewicke v. Grnhcm, 

7 Q. B. D. 400; Budden v. Wilkinson, (1893) 2 Q. B. 432; 
Frankenstein v. Gavin, (1897) 2 Q. B. 62; Att.-Gen. v. 

x N nrcastle-upon-Tijne, (1899) 2 Q. B. 478; Johnson v. 
Whitaker, 90 L. T. 535.) 

3. Communications between Solicitor and Client. — Any 
document which a man at any time prepared in order that his 
solicitor might advise him on the facts stated therein, or that 
it might bo submitted to counsel for his advice, is privileged 
from production although it was prepared before the prcBonl 
or any litigation was contemplated. ( Minet v. Morgan, L. R. 

8 Ch. 361.) This is so, even though it is alleged to oontain 
a libol on his opponent (Bowden v. Blakeg, 23 Q. B. D. 
332). So are all documents prepared by a solicitor with a 
view to the pending or some previous litigation. ( Caloraft 
v. Guest, (1898) 1 Q. B. 759; Goldstone v. Williams, Beacon 
& Co., (1899) 1 Gh. 47; Ainsworth v. Wildirlg, (1900) 2 
Ch. 315.) So are all opinions of counsol. Thus a plaintiff 
suing in forma pauperis cannot be ordered to produce for 
inspection by the defendant the case laid before counsel under 
Order XVI. r. 23, and his opinion thereon, even though he 
has made them exhibits to his affidavit filed in accordance with 
Order XVI. r. 24. (Sloane v. Britain Steamship Co., Ltd., 
(1897) 1 Q. B. 185; and see R. v. Godstone JR. D. C., (1911) 
2 K. B. 465.) But when in an action if is specifically alleged 
with some show of reason that the defendant has been guilty 
of a orime, or of some definite fraud not amounting to a crime, 
communications between him and his solicitor relating to the 
alleged orime or fraud or to its subject-matter, are not privi- 
leged from production merely because they passed between 
solicitor and client, even though it be not alleged that the 
solicitor was a party to the alleged orime or fraud. ( JPostle - 
thuaite v. Rickman, 35 Ch. D, 722; William v, Quebrada, 
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(1895) 2 Ch. 751; Bnllivant v Att.-Gen. for Victoria, (1901) 
A. 0. 196.) 

4. Documents prepared unth a view to Litigation . — All 
doouraents which, arc called into existence solely lor tho pur- 
pose ol assisting the deponent or his legal advisers in any 
actual or anticipated litigation are privileged from produc- 
tion. Thus all proofs, briefs, draft pleadings, &o., are privi- 
leged; but not counsol’s indorsement on tho outside of his brief 
(Walsham v. Stainton, 2 H. & M. 1; Nicholl v. Jones, 2 
H. & M 588), nor any deposition or notes of evidence given 
publicly in opon Court. {Golds tone v. Williams, Deacon & 
Co., (1899) 1 Ch. at p. 52.) So are all papers prepared by 
any agent of tho party for tho use of his solicitor for tho pur- 
poses of the action, provided such action be then commenced, 
or at least imminent. (M'Corquodale v. Bell, 1 0. P. D. 471; 
Southwark and Vauxhall Water Co. v. Quick, 3 Q. B. D. 
315.) But the privilege does not extend to advisers who aro 
•not legal ( Slade v. Tucker, 14 Ch. D. 824; Tobakm v. 
Dublin Southern Tramways Co., (1905) 2 Ir. It. 58); nor 
to letters passing between co-defendants ( Rochefoucauld v. 
Boustead, (1897) 1 Ch. 196); nor to communications made 
to third parties who have to decide whether or not legal pro- 
ceedings shall be taken. {Jones v. Great Central Bailway, 
(1910) A. C. 4.) 

5. Incriminating Documents. — It is also a ground of privi- 
lege that the documents, if produced, would tend to criminate 
the party producing them. But a party cannot refuse to make 
an affidavit of documents on tho ground that he might thereby 
criminate himself. He must take the objection in the affidavit. 
{Spokes v. Grosvenor Hotel Co., (1897) 2 Q. B. 130; 
National , die. v. Smithies, (1906) A. C. 434.) He alone can 
raise the objection, and he must do so on oath and in terms 
dear and express. It is not sufficient for him to swear merely: 
“ the production will, to the best of my information and belief, 
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tend to criminato me.” (Roe v. New York Press , 75 L T 
Journal, 31.) But no order for discovery of documents will 
be mado against the defendant in an action brought to recover 
possession of demised premises, on the ground of an alleged 
forfeiture by breach of covenant. {Earl of Mexborough v. 
Whitwood, (1897) 2 Q. B. Ill; overruling Seaward v. Ben- 
nington, 44 W. R. 696; and see Miller v. Waterford Harbour 
Commissioners, (1904) 2 Ir. R. 421.) 

6. Documents which are the Property of a Third Person . — 
A man cannot be compelled to produce documents which he 
holds merely as agent or trustee for another, if tho true owner 
objects to their production. Thus, if an action bo brought 
againBt the sooretary of a company, lie will not be ordered to 
produce any document, which is the property of the company, 
if the direct ora forbid it. The steward of a manor may 
refuse to produce the court rolls, if the lord objects to their 
production. So, too, a solicitor who is a party to an action 
may refueo to produoe documents of which he is^in possession 
sololy as solicitor for a client. {Procter v. Smiles , 2 Times 
L. R. 474; Ward v. Marshall, 3 Times L. R. 578.) Again, 
a party will not, as a rule, be ordered to produce documents 
which are in the joint possession of himsolE and another person 
not a party to the action, unless that person consents {Hadley 
v. McDougall, L. R. 7 Oh. 312; but see Rattenberry v. 
Monro (1910), 103 L. T. 560). But no* privilege can be 
claimed for private letters written to the deponent by a 
stranger to the suit, even though they are expressed to be 
written in confidence, and the writer forbids tboir production. 
(Hoplcins on v. Lord Burghley, L. R. 2 Ch. 447; and see 
M'Corquodale v. Bell, 1 0. P. D. 471.) 

7. Slate Documents. — Sometimes, also, production is re- 
fused on the ground of public policy and convenience.. This 
can only be whore one party to the Buit is officially in possession 
of State documents of importance. If the de fondant be a 
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subordinate officer of a public department, suod in bis official 
capacity, he cannot on his own authority claim privilege on 
the ground of public policy; production can only be refused on 
that ground by the head of the department. ( Bealson v. 
Slcene, 5 H. & N. 838.) But it is not necessary that tho head 
of the department should himself make an affidavit; so long 
as it is made clear to the Court that the mind of the responsible 
person has been brought to boar upon the question, the objec- 
tion will be uphold. ( Kain v. Faner, 37 L. T. 469; H.M.S. 
Bellerophon, 44 L. J. Ad. 5; Rmnessy v. Wright (No. 1), 
21 Q. B. D. 509; Ford v. Blest, 6 Times L. R. 291; In re 
Joseph Hargreaves, Ltd., (1900) 1 Ch. 347.) 

Further and better Affidavit. 

An affidavit which omits all referenoe to the documents 
which the doponent onco had, but has not now, in his posses- 
sion will be deemod an insufficient compliance with the order, 
and a further and bettor affidavit will be ordered. ( Wagstajje 
v. Anderson, 39 L. T. 332.) But if an affidavit of documents 
be drawn up in proper form, it is as a rule conclusive. No 
affidavit in reply thereto will be permitted. If, however, it 
oan be shown from the affidavit of documents itself, or from 
the documents disclosed in it, or from any admission on his 
pleadings, that the deponent has in his possession other 
material documents which he has not disclosed, a further 
affidavit will be ordered. (Kent Coal Concessions, Ltd. v. 
Duguid, (1910) 1 K. B. 904; (1910) A. O. 452.) 

Production and Inspection. 

A Master at Chambers may at any stage of tho action order 
any party to produco on oath such of tho material documents 
in his possession or power as the Master shall think right; 
and may deal with such documents wlion produoed in suoh 
manner as shall appear just. (Order XXXI. r. 14.) The 
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party producing any book or documonl may seal or cover up 
any part which, ho can swoar is not material to any issue in 
tho action. ( Blanc v. Biirrotvs, 12 Times L. R. 521; Graham 
v. Sutton db Co., (1897) 1 Ch. 761; Tardy's Mozambique 
Syndicate, Lid. v. Alexander, (1903) 1 Ch. 191.) No order 
will be made for inspection of a document which is not relevant 
to any issue in tho action, ovon though it has been disclosed in 
the affidavit. (Hope v. Brash, (1897) 2 Q B. 188.) Tt is 
not an answer to an application for production of documents 
that tlioy are in the hands of tho doponont’s former solicitors, 
who olaim a lien over them for costs, and that he disputes tho 
bill; but tho order for production will contain liberty to apply 
in oaso he really cannot obtain the documents. (Leicis v. 
Powell, (1897) 1 Ch. 678.) 

Tho inspecting party is entitled to make a copy of any docu- 
ment produced to him. ( Ormerod, Grierson d Co. v. St. 
George’s Iromoorhs, (1905) 1 Ch. 505.) In a proper case 
(e.g., whero ono party denies that ho wrote an important docu- 
ment whioh purports to be in his handwriting), tho Master will 
order tho party in possession of the document to permit his 
opponent to take photographic or facsimile copies of it; of 
oourse at his own expense. ( Davey v. Pemberton, 11 0. B. 
N. S. 628; Lewis v. Earl of Londesborough, (1893) 2 Q. B. 
191.) 

It is on an application under rulo 14 that the validity 
of any olaim of privilege from inspection is generally tested. 
The Master may now himself in every caso inspect tho docu- 
ment, if ho thinks fit. (Rule 19 a (2); Ehrmann v. Ehrmann, 
(1896) 2 Gh. 826.) Otherwise the only question is whether 
the deponent has in his affidavit said enough about the docu- 
ment to entitle him to refuse production on the ground of 
privilege; unless the Master is satisfied that the deponent has 
misrepresented or misconceived its effect. ( Roberts v. Oppen- 
heim, 26 Gh. D. 724.) 


o.p. 


T 
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Any party to the action may aho bo ordered to attend at 
any stage of the proceedings for the purpose of producing 
any document named in the order. (Order XXVII. r. 7; 
Straker v. Reynolds, 22 Q. B. D. 262; Rider v. Carte r, 25 
Q. B. D. 194.) A person not a party to the action may be 
ordered to attend and produce oertain books and documents 
before an examiner appointed by the Court. (Zwmbeck v. 
Biggs, 48 W. E. 507; 82 L. T. 654.) 
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Chaeteb, XVII. 
INTERROGATORIES. 

Besides Discovery of Documents the parties may also 
require Diecovory of Facts. Indeed, they will especially 
roquirc this in those oases where there arc no material 
documents to ho disclosed. For it is in those very cases that 
thero is almost .sure to he a conflict of evidence; and that 
makes it all tho more desirable for tho parties to ascertain 
before tho hearing what are the oxact points on which there 
will be this oonflict. Take, for inslanco, an action for per- 
sonal injuries caused by a collision on a railway. - * There are 
often no documents existing which throw any light on such 
a matter. Yet it is most important for the plaintiff to know 
bofore ho comes into Court whether at the trial tho defen- 
dants .will seriously contend that no such collision ever took 
place, or that the plaintiff was not a pasBonger in either train 
on the day of the collision, or that he was not injured thereby. 
Hence in a proper case the Court allows one party to administer 
a string of questions to tho other, and compels that other to 
answer them on oath before the trial; and the admissions 
obtained by means of those “ Interrogatories ” often save 
"trouble and expense in preparing for tho trial. Sometimes, 
however, both discovery of documents and interrogatories are 
neoassary; and then, if there be time, discovery of documents 
should generally be asked for first; for inspection of tho 
documents disclosed may render unnecessary some of the pro- 
posed interrogatories . 

As a general rule, interrogatories will be allowed whenever 

T U 
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the answers to them will serve either to maintain tho case of 
tho party administering them or to destroy the ease of his 
adversary (per Esher, M.R., in Hennessy v. Wright (No. 2), 
24 Q. B.D.at p.447,n.; and per Stirling, L. J., in Plymouth 
Mutual , die. Society v. Traders' Publishing Association, (1906) 

1 K. B. at p. 416), but “ evor sinco they wore first invented, it 
has been recognised that they constitute a proooss which might 
become oppressive, and be used for improper purposes; and 
therefore Lhat tho allowance or disallowance of interrogatories 
is a matter for discretion, and they should be allowed or dis- 
allowed on the merits of the particular case.” ( Per Vaughan 
Williams, L. J., in Heaton v. Goldney, (1910) 1 K. B. 
at p. 758.) On any summons for directions either party may 
apply to the Master for leave to delivor interrogatories, and 
for an order that his ppponent answer them on oath within 
ten clays, or within such other time as may be allowed. 
(Order XX^I. tt\ 1, 8 .) Asa rule, except by consent, interroga- 
tories are not delivered until after the Defence; as the Defence 
may contain admissions which will render some of tho inter- 
rogatories unnecessary. Tho particular interrogatories pro- 
posed to be delivered must be submitted .to the Master, who 
will allow puch of them only as he considers necessary either 
for disposing fairly of the matter or for saving costs. 
(Order XXXI. r. 2.) He will “ take into account any offer, 
which may bo made by the party sought to be interrogated, 
to deliver particular's, or to make admissions, or to produce 
documents relating to the matters in question, or any of them.” 
(lb . ; and see Cochrane v. Smith and others (1895), 12 Times 
L. R. 78.) Moreover, the party interrogating may be ordered, 
before delivering the interrogatories to his opponent, to pay 
into the “Security for Costs Account” a sum of money fixed 
by the Master, but such an order is now seldom made (r. 26). 

The object of interrogating is twofold: first, to obtain admis- 
sions to facilitate the proof of your own case; secondly, to ascer- 
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tain, .so far ay you may, tho ease of your opponent. Thoro is 
therefore some art required in drawing interrogatories. Think 
rather of the answer the defendant will probably givo you than 
of the answer which you aro instructed ho ought to give. Tho 
defendant’s version of tho matter must differ from the plaintiff’s 
version, and your objoct is to discover precisely wliere and to 
wliat extent they difEor, Your questions then should be framed 
so as to olicit, if possiblo, the admission you desire; and at the 
samo time, failing- that admission, to get, at all events, some 
clofinito statement sworn to, from which tho party interrogated 
cannot afterwards diverge Leave him no loophole of escape. 
If ho will not answer tho question your way, still at least find out 
how far iio is prepared to go in tho opposito direction. To secure 
this, it is well to ask a series of short questions, not 011 c long- 
question. Each additional detail should be put in a question by 
itself. 

Illualrationa. 

Thus, if yon am instructed that tho plaintiff gavo evidence in the 
Bankruptcy Court, in the presence of a Mr. Henderson, that a certain 
choquo was in tho handwriting of the dofendant, it will be^jf little use to 
ask merely : ‘ ‘ Did you not state on oath, iu tho Bankruptcy Court, in tho 
presence of J. Hendorson, that tho said cheque was in the defendant’s 
handwriting ? ” ns tho plaintiff will simply answer “ No.” The only way 
to discover precisely what it is the plaintiff denies is to split the question 
up into several — “ Wore you not examinod as a witness in the Bankruptcy 
Court on tho loth of Muy, 1910, or sorao other and what day ? Was not 
a cheque then and thero produced to you ? Was uot tho said cheque tho 
one mentioned in paragraph 4 of the Statement of Claim, or somo other 
and what cheque ? Did you not state that such cheque was in tho hand- 
writing of the deiandant ? Did you not state so on oath ? Did you uot 
state so in tho presence of one John Hendorson ? If nay, in whose 
handwriting did you state the said cheque to he ?” 

Here is a bad interrogatory : “Do you deny that the delay occasioned 
in the signing of the contract for tho sale of the said brewery to the said 
purchasers arose wholly or in part from the fact that the 1 tied houses ’ 
alleged to be conuectod with the said brewery were not in your possession 
or connected with the said brewery ? ” This should be split up into eight 
or nine soparate questions. As it stands, it assumes the existence of 
numerous facts, each of which may be in dispute. Possibly only ono of 
them may ho really in dispute, but on interrogatory in this shape will not 
holp you to ascertain which one that is. 

And see Precedents, Nos. 114 — 117. 
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What Interrogatories are Admissible. 

There arc certain rules which determine what interrogatories 
may be administered and what not: — 

1 . Interrogatories must bo relevant to tho matters in issue. 
If particulars have been delivered which restrict the issue, the 
interrogatories must be confined to the matters stated in such 
particulars. (Yorkshire Provident Qo. v. Gilbei-t, (1895) 1 
Q. B. 148; Arnold & Butin v. Bottomley and others, (1908) 
2 K. B. 151.) Not overy question whioh could bo asked a 
witness in the box may bo put as an interrogatory. Thus, 
questions which are only put to tost the credibility of the 
witness (questions “to credit,” as they are called) will not 
be allowed, although of course they may be askod in cross- 
examination. (See the concluding words of Order XXXI. r. 1.) 
“We have nevor allowed interrogatories merely as to tho credi- 
bility of a party as a witness.” (Per Cockburn, C. J., in 
Labonchere «. Shaw, 41 J. P. 788.) 

Again, no question need bo answerod which is not put bond 
fide for the purposes of the present action, but with a view 
to future litigation. (Edmondson v. Birch & Co., Ltd., (1905) 
2 K. B. 523.) Interrogatories will not bo allowed that are 
oppressive, .that is, which put an undue burden on the party 
interrogated (Keaton v. Goldney, (1910) 1 K. B. 754); nor 
if their object be only to establish certain facts whioh, if 
proved, would be no defence in law to tho action. (Ttogers & 
Co. v. Lambert <& Co., 24 Q. B. D. 573.) 


Illustrations. 

The publisher of a newspaper must answer the interrogatory : “Was 
not the passage sot out in paragraph 3 of the Statement of Claim intonded 
to apply to the plaintiff P ” But he need not answer tho further question, 
“ if not, say to whom ? ” ; as, if tho paseago did not refer to the plaintiff, 
it is immaterial to whom it referred, so far as the present action is 
concerned. 

iriftoji v. Hrit/nell, (1870) IV. N. 230. 
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So a defendant cannot lie asked : 11 If you did not print tlio libel, did 
M’O. & Oo,, or somo other and what firm, print it ? ” 

Pankhurst v. Wigliton & Co., 2 Times L. B, 746. 

“ If A.’s carriage is damaged by a collision, in the street, and B. is sued 
for damages as haying oaused the collision .... A. must establish that 
the vehicle whioh ran into his carriage was B.’s vehicle, and he ought not 
, to be allowed to interrogate B. to say if it was not B.’s vehicle, whose 
vehicle it was.” 

Per Cozens-Hardy, M. E., in Hooton, v. Dalby, (1907) 2 K. B. at 

p. 20. 

If the proprietor of a newspaper accepts liability for a libel which has 
appeared in his paper, he cannot bo interrogated as to the name of the 
writer of the libel, or of the person who sent it to him for publication, 
unless tho idontity of such person is a fact material to some issue raised 
in the present notion. 

Hennessy v. Wright (No. 2), 24 Q. B. D. 446, n. ; 36 W. E. 879. 

Gibson v. Evans, 23 Q. B. D. 384 ; 58 L. J. Q. B. 612 ; 61 L. T. 

388. 

Hope v. Trash, (1897) 2 Q. B, 188 ; 66 1, J. ft. B. 653; -15 W. B. 

659 ; 76 L. T. 823. 

Edmondson v. Birch <fc Co. Ltd., (1905) 2 K. B. 623; 93L.T. 462. 

It is otherwise if the libel be not published in a nowspaper. 

White & Co. v. Credit Reform Association, &c., Ltd., (1905) 1 K. B. 

653 ; 71 1. J. K B. 419; 53 W, E. 369 ; 92 1. T. 817. 

An action was brought for a declaration that a piece of land which had 
been purchased by the defendant and 0. in 1873 was purchased by them 
as co-paitners, and for aocounts of the partnership, &c. The defendant 
daniod tho partnership. The plaintiff interrogated the defendant as to 
other purchases of land made by him and O. both beforo and after 
1873, in order to provo that they had been co-partners in these other 
purchases. Held, that these interrogatories were irrelevant to the issue 
iu the action and oppressive, and that thoy ought not to be allowed. 

Kennedy v. Dodson, (1895) 1 Oh. 334; 64 L. J. Ch. 257 ; 43 W. E. 

259 ; 72 L. T. 172. 

Interrogatories asking plaintiff whother similar charges had not been 
made against him previously in a newspaper, and whether ho had oon- 
tradicled them or taken any notioe of them on that occasion, are dearly 
irrelevant. 

Pankhurst v. Hamilton, 2 Times L. E. 682. 

But interrogatories are not, like pleadings, confined to the 
material facts on which the parties intend to rely; they should 
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be, and generally are, directed to tho ovidencc by which it is 
desired to establish such facts at tho trial. (Aft. -Gen. v. 
Gashill , 20 Ch. D. 519.) Either party may interrogate as 
to any link in tho chain of evidence necessary to substantiate 
his case; tho question is relevant as leading up to a matter in 
issue in tho action. 


Illustrations. 

II the defendant denies that ho wroto a material document, ho may he 
asked whether other documents produced to him are not in his hand- 
writing, though such other documents have nothing to do with the action, 
but will only bo used tor comparison of handwriting. 

Jones v. Richards, 15 Q. B. D. 439; 1 Times L. It. 660. 

“When a defendant has pleaded that his words are true, he may 
interrogate as to any fact material to his case on that issuo. 

Marriott v. Chamberlain, 17 (1. B. D. 154 ; 55 L. J. Q,. B. 448. 

Peter Walker and Son, Ltd. v. Hodgson, (1909) 1 K. B. 239 ; 78 
L. J. 1C. B. 193; 99 L. T. 902. 

. Where tho defendant in an action of libel or slander has pleaded that he 
published the Tvords complained of “in good faith and without malioo ” 
or “ in tho honest belief that thoy woro truo,” he may bo asked what 
information he had at the date of publication that induced him to believe 
that the woids were truo, and what steps, if any, he had taken, before 
publishing the words, to ascertain whether they were true or not. 

Elliott t. Garrett, (1902) 1 K. B. 870 ; 86 L. T. 441. 

Suimderson v. Baron Von Radeck, (1905) 119 L. T. Jo. 33 (H. L.). 

But similar interrogatories woro disallowed in an action for malicious 
prosocution. 

Mauss v. Gas Light and Coke Go., (1911) 2 K, B. 643 ; 104 L. T. 

767. 

In some cases also interrogatories are admissible as to ma tters 
which aro only relevant in aggravation or mitigation of 
damages; but as a rule such interrogatories are not encouraged. 
(Heaton v. Goldney, (1910) 1 K. B. 754.) 


Illustrations. 

Whore tho defendant has delivered a notico in mitigation of damages 
under Order XXX VI. r. 37, he may administer interrogatories to the 
plaintiff, ns to tho matters referred to in such notice. [And, I presume, 
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the plaintiff may also intorrogato tho defendant on such matters, though 
not perhaps with tho samo minuteness.] 

Scui/e v. Kemp & Go., (1802) 2 Q. B. 319 ; 61 L. J. Q. B. 515. 

A plaintiff is entitled to obtain an approximate statement in round 
numbers of tho circulation of any obscure newspaper, in which a libel has 
appeared. But in the case of any well-known London or provincial news- 
paper such an interrogatory would bo held unnecessary and vexatious. 

IVMltaJcer v. “ Scarborough Post,” (1896) 2 Q.. E. 148; 65 L. J. 

Q. B. 561 ; 44 IV. It. 657 ; 74 L. T. 753. 

Rwniney v. Walter, 61 L. J. Q. B. 149 ; 40 IV. R. 174. 

James y. Carr, 7 Times L. 71. 4. 

Overruling on this point, Parnell v. Waller, 24 Q. B. D. 441. 

Prior to the passing of tho Law of Libel Amendment Act, ] 888, inter- 
rogatories wore disallowed which asked the plaintiff for particulars oi 
sums already recovered by him in other actions in respect of other 
publications of tho same libol. But now such interrogatories would, it is 
submitted, be admissible under soot. 6 of that Act. 

Tuclccr v. Lawson, 2 Times L. R. 593. 

2. Tho purty interrogating may put his whole case to his 
opponont if ho thinks fit, though it is not always wise to do so; 
ho may also intorrogato in full detail as to matters common to 
tho oase of both parties; but he is not cntitlod to obtain more 
than an outline of his opponent’s case. Ho oan compel his 
adversary to discloso tho facts on which he intends to rely, 
but not tho evidonco by which ho proposes to prove those facts. 
( Lever Brothers v. Associated Newspapers, (1907) 2 K. B, 
626, 629.) IIo cannot claim to “sec his opponent’s brief,” 
or ask him to name the witnesses whom he means to oall at tho 
trial. (Knapp v. Harvey, (1911) 2 K. B. 725.) The 
party interrogating may ask anything to support his own 
oase or answer his opponent’s caso; ho is ontitlcd to know 
precisely what is tho charge made against him, and what 
is tho case which ho will have to meet. But ho is not entitled 
to discover in what way his opponent intends to provo his case. 
(Johns v. James, 13 Ch. D. 370; Ashley v. Taylor, 37 L. T. 
522; (0. A.) 38 L. T. 44; Ridgwai / v. Smith £ Son, 6 Times 
.L. E. 275.) 
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Illustratiom, 

In an action for tho recovovy of land, tlte defendant is entitled to know 
tho facts allowing the naturo of the plaintiff’s title, and ho may, there- 
fore, administer to the plaintiff interrogatories as to tho links through 
whioh he traces his pedigroo, &c. ; but ho is not allowed to inquire into 
the evidence by whioh the plaintiff seoks to prove his title. 

Filter oft v. Fletcher , 11 Ex. 543 ; 25 L. J. Ex. 94. 

Horton v. Bait, 2 H. & N. 249 ; 28 L. J. Ex. 267. 

Stoate v. Few, 14 C. B. N. S. 209 ; 32 L. J. 0. P. 160. 

Garland v. Oram, 55 J. P. 374. 

The plaintiff in such an action is entitled to interrogate the defondant 
on all mattors relevant to his own case ; and he will not be deprived of 
that right merely because such discovery may have tho effect of disclosing 
the defendant’s caso. But he cannot compel the defendant to disclose any 
mattor whioh relates exclusively to his own title. 

Lyell v. Kennedy, 8 App. Cas. 217 ; 52 L. J. Oh. 385. 

Pye v. Butterfield, 5 B. & S. 820 ; 34 L. J. <5. B. 17 ; 13 W. E. 178. 
Miller v Kir wart, (1903) 2 Ir. E. 118. 

In an action for seduotion in which the defendant denied that he was 
father of tho child, tho plaintiff sought to interrogate tho defendant as to 
whether he alleged carnal intercourse with the plaintiff’s daughter by 
other persons, and, if so, by whom. The interrogatory was not allowed. 

Ilooton v. Dolby, (1907) 2 K. B. 18; 76 L. J. K. B. 652; 96 
L. T. 537. 

On an issue whether the plaintiff is or is not a moneylendor, tho defen- 
dant is entitled to administer interrogatories to the plaintiff as to what 
(if any) other loans he had transacted during a reasonable period before 
the loan in question, and on what security and at what rate of interest, 
and generally as to the oircumstancos and terms of such loans ; but not 
to require tho plaintiff to disclose the names of the borrowers, 
jNiiaAv. Layton, (1911) 2 Oh. 71; 104 L. T. 834. 

A party cannot be asked to give the names of those who were present 
when any material act was done. This would be asking him to name his 
witnesses. 

Bade v. Jacobs, 3 Ex. D. 335 ; 47 L. JT, Ex. 74 ; 26 W. E. 169. 
But if the party interrogating is in other respeots ontitled to certain 
information, ho will not be debarred from it merely bocause supplying it 
will necessarily disclose the names of persons whom the party interrogated 
may hereafter wish to call as his witnesses, or otherwise givo some clue to 
his evidenco. 

Marriott v. Chamberlain, 17 Q. B, D. 154; 55 L. J. 0,. B. 448. 
Birch v. Mather, 22 Oh. D. 629 ; 32 L. J. Ch. 292. 
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McOolla v. Jones, 4 Times L. E. 12. 

Ashworth v. Roberts, 45 Ch. D. 623 ; 60 L. J. Oh,. 27. 

Thus, a plaintiff is entitled to interrogate tlio dofoadant as to -whether 
he did not speak tho "words complained of in. the presence of persons 
named in the plaintiff's particulars or any and which of them. 

Dalghish y. Lowther, (1899) 2 ft. B. 590 ; 68 L. J. ft. B. 956. 

And soo oases cited as to particulars, ante, pp. 183, 184. 

3. But even in interrogating as to your own caso, the 
questions asked must not he “ hailing,” that is, they must refer 
to somo definite and existing state of circumstances, not he 
put morely in tho hopes ,o£ discovering something which may 
holp tho party interrogating to make out somo case. They 
must he oonfined to matters whioh there is good ground for 
believing to have ocourrod. “Fishing” interrogatories are 
especially objectionable when their object is to get at something 
whioh may support a plea of justification in an action of libel. 
(Gourley v. Plimsoll, L. R. 8 C. P. 362; Buchanan v. Taylor, 
(1876) W. N. 73; Hennessy v. Wright (No. 2)? 24 Q. B. D. 
at pp. 448, 449.) 


Illustrations. 

Where the plaintiff was charged with having usod oertain blasphemous 
phrases, interrogatories were disallowed as “fishing,” tho object of which 
was to show that if plaintiff had not said what he was charged with 
saying, still he had on other occasions said something very much 
like it. 

JPankhurst y. Hamilton, 2 Times L. E. 682. 

Bnt the defendant in an. action of slander may be asked whether he did 
not speak “the words set out in paragraph 3 of the Statement of Claim, 
or some and which of them, or some other and what words to the same 
effect." 

Dalgleish v. Lowther, (1899) 2 Q, B, 590 ; 68 L. J. Q, B. 956. 

Saunderson y. Barm Fon lladeek (1905), 119 L. T. Jo. 33 
(H. L.). 

4. In the King’s Bench Division interrogatories are not 
allowed as to tho oontents of written documents, unless it is 
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proved or admitted that such documents have boon lost or 
destroyed, ( Stein v. Tabor, 31 L. T. 44-1; Fitzgibbon v. 
Greer , Ir. Tt. 9 0. L. 294.) Nor will interrogatories he 
allowed, the object of which is to contradict a writton docu- 
ment. ( Moor v. Roberts , 3 0. B. N. S. 671.) But you may 
ask what lias hocomo of a particular documont, and continue: 

“ If yon stato that such documont is lost or destroyed, sot out 
the contents of the same to tho best of your recollection and 
belief. If you have a copy, make it an exhibit to your answer.” 
(Seo Wolverhampton New Water works Co. v. Ilawksford, 5 
0. B. N. S. 703; Dalrymple v. Leslie, 8 Q. B. D. 5.) In tho 
Chancery Division an interrogatory as to tho contents of a 
writton document is allowed in special circumstances, c.g., 
whore production of tho original documont has boon refused 
on. a valid but technical ground of privilege. ( Rattenberrij v. 
Monro (1910), 103 L. T. 560.) 

If the party from whom discovery is sought has not made an 
affidavit of documents he may be interrogated as to any document 
which there is good reason for behoving was once, at all events, 
in his possession; e.g., he may be asked whether that particular 
document was ever in his possession or control; whether he did 
not receive it from a certain porson on a given day; whether it 
is not now in his possession or oontrol; if nay, whon did he part 
with it, and to whom? Thero is authority for saying that such 
interrogatories may also bo put although the party interrogated 
has made an affidavit of documents. ( Lethbridge v. Cronlc, 41 
L. J.O. P. 381; Jones v. Monte Video Gas Co., 5 Q. B. D. at 
p. 558.) But since those decisions the Court lias expressed tho 
greatest reluctance to going behind tho party’s affidavit in such 
a case, and tho later decisions leave it very doubtful whether any 
such interrogatories can over bo administered after discovery of 
documents. (See, especially, Hall v. Truman, 29 Ch. D. 307, 
and Morris v. Edwards, 15 App. Oas. 309.) In such a case 
tho safer course is to apply under Order XXXI. r. 19.v (3), ante, 
p. 265. 

5 . Questions which tend to criminate may be asked if they 
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aro relevant, though tho party interrogated it, not bound to 
answer them. ( Alabaster v. Harness, 70 L. T. 375; and sec 
post, p. 289.) That tho interrogatories will tend to criminate 
others is no objection, if they bo put bond fide for tho purposes 
of tho present action. ( McCorquodale v. Bell, (1876) W. N. 
39.) That to answer them would expose tho party interrogated, 
or third persons, to oivil actions was never an objection. 
(Tetley v. Boston, 18 C. B. 643.) 

6. No interrogatories can bo administered to tho defendant 
in an action for the rooovory of land, if tho answers might 
subject him to a forfeiture. Thus, a tenant cannot be interro- 
gated as to whether he has not assigned or underlet tho 
premises contrary to a covenant in his lease. (Fane v. Atlee 
(1700), Eq. Abr. 77; Lord Uxbridge v. Slaveland (1747), 1 
Vesoy, Senior, 56; Pye v . Butter field (1864), 5 B.& S.829; 
Earl of Mexborough v. Whitwood, (1897) 2 Q. B. 111.) But 
ho may bo interrogated as to whethor his term oj; other interest 
lms not expired or boon duly delorminod by a notice to quit, 
(Wigrarn on Discovery, 81.) Again, leave will not bo given 
to administer interrogatories in any action brought to recover 
penalties undor a statuto. (Martin v. Treacher, 16 Q. B. D. 
507; Jones v. Jones, 22 Q. B. D. 425; Hobbs dt Co. v. 
Hudson, 25 Q. B. D. 232; Saunders v. Weil, (1902) 2 Q. B. 
321; Derby Corporation v. Derbyshire C. C., (1897) A. C. 
550.) 

7. Moreover, the Court has now, since 1893, a wider discre- 
tion as to interrogatories; and only such interrogatories will 
be allowed as the Master “ shall consider necessary cither for 
disposing fairly of the cause or matter or for saving costs.” 
(Order XXXI. r. 2; and see Cochrane v. Smith, 12 Times 
L. B. 78.) 
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Answers to Interrogatories. 

The interrogatories allowed by the Master’ must be 
answered in full detail and on oath within the time proscribed 
by him, unless some valid objection can bo raised to thorn. 
They cannot now be set aside, unless they arc, as a whole, 
“ exhibited unreasonably or voxatiously,” or unless any one or 
more of them is or aro prolix, oppressive, unnecessary, or 
scandalous. (Order XXXI . r. 7; Oppenheim & Co. v. Sheffield, 
(1893) 1 Q. B. 5.) Any objection to particular interroga- 
tories. or portions of interrogatories, on the ground that they 
are irrolovant, or “fishing,” &c., must bo taken in the affidavit 
in answer, and is no ground for an application to sot the in- 
terrogatories aside. ( Dalgleish v. Lowther, (1899) 2 Q. B. 
590 .) On tho other hand, the fact that the Master at Chambers, 
or even the judge, has allowed the interrogatories to be adminis- 
tered, does not amount to a decision that the party interro- 
gated is bound to answer them; he may still raise, in his 
affidavit in answer, any objection to answering them which 
he might otherwise have taken. (Peek v. Ray, (1894) 3 Oh. 
282.) 

The phrase “ unreasonable or vexatious ” is talcon to refor 
to the time at which the interrogatories are exhibited, and 
construed to mean “premature.” A “scandalous” interro- 
gatory may be defined as an insulting or degrading question, 
which is irrelevant or impertinont to the matters in issuo. 
“ Certainly nothing can be scandalous which is relevant.” 
(Per Cotton, L. J., in Fisher v. Owen, 8 Oh. D. 653; and see 
Kemble v. Hope, 10 Times L. It. 254.) Questions which tend 
to criminate aro not scandalous, unless thoy are oither irrelevant 
or “fishing” ( Allhusen v. Labouchere, 3 Q. B. D. 654), and 
will not, therefore, be struck out or set aside; the party in- 
terrogated must take the objection on oath in his answer. 

Tho answers must bo carefully drawn. The party intorro- 
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gated may answer guardedly, and mako qualified admissions 
only, so long as both, tho admission and tho qualification are 
clear and definite. He may answer “ Yes ” or “ No ” Bimply, 
so long jCs it is clear bow muob is thus admitted or denied. 
So, too, it is quite admissible to say, “ I do not know,” where 
tho matter is clearly not within the deponent's own know- 
ledge pr that of his servants. He is not bound to procure 
information from others for the purpose of answering. ( Per 
Brett, J., in Phillips v. Routh, L. It. 7 C. P. 287.) If, 
however, he “is interrogated about acts which are done in the 
presence ,of persons employed by him, their knowledge is his 
knowledge, and he is bound to answer in respoct of that.” 
(Per North, J., in Rasbotham v. Shropshire Union Rail, and 
Canal Co., 24 Ch. D. at p. 113.) A party to a cause is not 
excused from answering relevant interrogatories on the ground 
that they aro put as to matters which aro not within his own 
knowledge, if such matter's aro within the knowlodge of his 
agents or servants, and suoh knowledge was acquired by them 
in tho .ordinary course of their employment, A bankor or 
solicitor may bo suoh an agent, ( Alliolt v. Smith, (1895) 2 
Oh. 111.) In suoh a case the party interrogated is bound to 
obtain the information from such agents or servants unless ho 
can satisfy the Master that it would be unreasonable to roquiro 
him ,to do so. ‘The officer of a company, answering interro- 
gatories ,on its behalf, is only bound to answer as to his know- 
ledge acquired in the course of his employment by tho 
company; he is not bound to disclose information acquired by 
him accidentally or in some other capacity. ( Welsbach , dc. Co. 
v. New Sunlight Co., (1900) 2 Ch. 1.) 

Illustrations. 

Action by the owners of a cargo against the ownors of a ship for a loss 
alleged to have arisen from negligence in the navigation which caused the 
ship to run ashore and ho stranded. Interrogatories as to what was 
done by those on board with regard to suoh navigation at the time of the 
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accident. The dofondants answered that they woro not on board at tho 
timo, and bad no knowledge or information respecting tbe matters inqnirod 
into, except as appeared by tbe protest, of wbicb tbe plaintiffs bad 
had inspection. This answor was bold insufficient, as it did not appear 
that there was any difficulty in tbe defendants obtaining tbe roquired 
information from those who were in ohargo of tho ship at the time of tbe 
accident. 

Rolckmo, Vaughan & Vo. v. Fisher and others, 10 Q. B. D. 161; 

52 L. J. Q. B. 12 ; 31 W. R. 235 ; 47 L. T. 724. 

Action by owners of water-mills against a canal company for wrong- 
fully diminishing tho quantity of water in tbe river, to tho injury of tbe 
plaintiffs. The defendants interrogated tho plaintiffs, and asked them to 
give a list of tbo days botwoen spociftod dates on wbioh they alleged that 
tho working of their mills was interfered with by the nogligenco of tbe 
defendants. Tho plaintiffs answorod that they wero unable to specify tbe 
particular days : — Held, that this answer was suffioiont, and that tbo 
plaintiffs woro not bound to stato wbother they bad made inquiries of 
their agents, servants, and workmen. 

Eashotham v. Shropshire Union Rail, and Canal Co., 24 Cb. D. 
110 ; 53 L. J. Oh. 327 ; 32 W. R. 117 ; 48 L. T. 902. 

Action for tbe value of certain missing oasks, of wbicb full particulars 
wero given. Ipterrogatorios by tbe plaintiffs asking whether tbe defen- 
dant company bad not received tbe casks, whether they bad lost thorn, or 
what bad become of them. Tbo information asked for was admittedly 
contained in tbe books of tbo defendant company, or of their agentB, 
Messrs. Bickford & (Jo. and Chaplin & Home. Tbe dofondant company 
refused tbe information, on tbe ground that it would be a great troublo 
to search though all these books for many years back, and that such on 
inquiry would be attended with groat expense : — Held, by Lord Coleridge, 
C. J., and Denman, J. (Grove, J., dissentiente), that tbo defendant 
company must answer tbe interrogatories. 

Ilall v. L. <6 N. W. Rail. Co., 35 L. T. 848. 

But it is not reasonable to require a party to make admissions as to 
matters which are not within bis own knowledge, and as to which be can 
only obtain information by writing to bis rivals in tbe trade, or by asking 
his own servants for information which they have acquired accidentally 
and not in tbe course of their employment by him. 

Ehrmann v. Ehrmann, (1896) 2 Cb. 611; 65 L. J. Cb. 745; 45 
W. R. 149; 75 L. T. 37. 

IVehhuch, &r. Co. v. New Sunlight Co., (1900) 2 Oh, 1 ; 48 W. R. 
595. 


Any objection to answering any ono or more of several inter- 
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rogatories should bo taken in tho affidavit in answer. (Order 
XXXI. r. 6.) They aro usually in tho following or some similar 
form : — 

1. “I object to answer tlio third intorrogalory, on the ground 
that it is irrelevant, and is not put bond fide for tho purposes of 
this aotion.” 

2. “ I object to stalo the ovidenoo by which I intend to establish 
the facts set out in paragraphs 4, 5, and 6 of my Dofenoe," 

“ I object to name my witnesses ” fBut see Marriott v. Chamber- 
lain, IT Q. B. D. 154, ante, p. 282 ) 

8. “I object to auswor tho fifth interrogatory, on the ground 
that it is a fishing- interrogatory, put for tho purpose of making- 
out some case under the defendant’s ploa of justification.” 

4. “I object to state the contents of a written document or, 

“ tho said document whon produced will bo the best evidence of 
its own contents.” The following answer was held sufficient in 
Dalrymple v. Leslie (8 Q. B. D. 5). “I kept no copy and have 
no copy of the said lottor, and I am unable to reoolloct with' 
oxaotnoss what tho slalomonts containod Ihoroin woro.” 

5. If the porsou interrogated ho a solicitor, it i« a sufficiont 
answor to stato, “I havo no personal lcnowlodge of tho nmttor 
roforred to in this iulorrogatory, aurl tho only information and 
belief that I havo rocoivod or havo vospocLing- any of such matlors 
bus beon dorivotl from and is Couudocl on information of a confi- 
dential cliaraclor procured by mo as solicitor of tho said C., and 
not otherwise, for (ho purpose of litigation botwoon the plaintiff 
and the said 0., oillior poudiug’ or ihroatonod by tho plaintiff 
I claim to ho privileged from answering this interrogatory 
further.” (Procter v. Smiles, 55 L J. Q. B. 4G7, 527.1 Simi- 
larly, a oliont may refuso to disclose information whioh he only 
obtained from his solicitor sinoe action, and which was the result 
of inquiries instituted by tho solicitor for the purposes of the 
litigation. ( Procter v. Ttailces, 3 Times L. R. 229.) 

6. “In answor to tho fifth interrogatory, I say that to answer 
ihe said interrogatory would tend to criminate mo, whereforo I 
respectfully decline to answer tho same”; or, "wherefore I 
h um bly submit that I am not bound to make any further or other 
answer to tho same.” This objection must be stated in clear and 
unequivocal language. In Lamb v. Munster (10 Q. B. I). 110), 
it was held sufficient for tho defendant to state on oath, "I de- 


o.p. 
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dine to answer all the interrogatories upon. Ihe ground that my 
answer to them might tend to criminate mo.” (And see Jones 
v. Richards, 15 Q B. D. 439 ) 

A fuller form of objection will be found post, Procedont 
No. 118. 

Further and Better Answers. 

If the answers are insufficient or ovasivo, the party inter- 
rogating may, by notice under Order XXX. r. 5, call on the 
deponent to show cause why ho should not make and file a 
further and better affidavit in answer. The notice should 
specify the interrogatories or parts of interrogatories to which 
a better answer is required (Anstey v. N. & 8. Woolwich 
Subway Go., 11 Ch. D. 439); it should be given within 
a reasonable time after the answers are delivered. ( Lloyd v. 
Morley, 5 L. E. Ir. 74.) The notice may ask in the alternative 
that the deponent ho examined vivd voce before a Master. 
(Order XXXI. r . 11 .) But suoh an order is seldom made. 

So too if tho deponent introduces into his affidavit irrelevant 
matter, which prevents his opponent from making a fair use of 
the answers, the party interrogating may apply to havo suoh 
matter struck out. 

Default in making Discovery. 

Any party failing to answer interrogatories, or to discovor or 
produce or allow inspection of documents as ordored, is liable 
to attachment; and, if a plaintiff, to have his action dismissed 
for want of prosecution ; if a defendant, to have his Defonco, 
if any, struok out, and to be placed in the same position as if 
he had never pleaded. (Order XXXI. r. 21; Salomon v. Hole, 
53 W. E 588 .) This is a highly penal provision, and will only 
bo enforced in tho last resort, where it seems clear that the 
party in default really intends not to comply with the order 
of the Court. Hence, before making any application of this 
kind, the other party should obtain a peremptory order insist- 
ing on suoh discovery being made within a time specified in 
the order. 



( 201 


Chapter XVIII. 

ADVICE ON EVIDENCE. 

As soon as notico of trial is given, or in urgent osbos evon 
sooner, the papers aro laid before oounsol for bis advico on 
evidence. This should bo done by both sides, even in cases 
apparently simple; else the action may bo lost for want of 
some certificate or other formal piece of proof, as in Collins 
v. Carnegie (1 A. & E. 695). Every document in the case 
should bo sent to counsel, especially the affidavits of docu- 
ments, tho answers to interrogatories, and the draft notices to 
produce, and to inspect and admit, the various documents in 
the case. Also some statement as to the oral evidence pro- 
posed to bo given, if not the full proofs which will afterwards 
form part of the brief. 

Counsel should first consider whether everything is in proper 
order for .tho hearing. The answers to interrogatories or the 
doaumonts disclosed by the defendant may throw a new light 
on the matters in dispute. Is any amendment of the pleadings 
or particulars necessary to onable his client’s case to bo 
properly presented at the trial? If so, he must promptly 
apply for leave to add suoh new matter. Are his opponent’s 
answers to inter rogatorios sufficient? Should not more docu- 
ments be disclosed or produced? Is it desirable for somo 
surveyor or other agent to inspect the locus in quo, or take 
samples of ,tho goods in dispute? If so, an order can be applied 
for under Order L. r. 3. Should an application be made 
under the Bankers’ Books Evidence Act, 1879? (See post, 
p. 301 .) Then, whon oounsel is satisfied that all preliminaries 

u 2 
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aro in order, and that all material questions are properly raised 
on the pleadings, he can proceed to write his Advice on 
Evidence. 

Advising on ovidence is, perhaps, the most important piece 
of work which a junior barrister has to do; success at tho trial 
so much depends on the care with which the case is got up 
beforehand; and the solicitor, who may have had but little 
experience in litigious work, will look to counsel for advico on 
overy necessary detail. It has been found by experience that 
the best and clearest method of advising on evidence is first 
to set out briefly what aro tho issues in tho action, and on 
whom tho burden of proving 'each issue lies, and then to stato 
seriatim how each is to be proved or robutted. Soc Pre- 
cedents, Nos. 119 — 123. 

Burden of Proof. 

What the issues are appears, or ought to appoar, clearly from 
tho pleadings. From the pleadings also it can at onoo bo 
ascertained on which party lies the initial burden of proof on 
each issue; though it soon may be shifted to the other party. 
Tho “ burden of proof ” is tho duty which lies on a party to 
establish his ease. It will lie on A., whpnevor A. must either 
call some evidence or have judgment given against him. As 
a rule it lies upon tho party who has in his pleading main- 
tained the affirmative of the issue; for a negative is in goneral 
incapable of proof. Hi incumbit probatio qui dicit , non qui 
negat. The affirmative is generally, but not necessarily, 
maintained by .the party who first raises the issue. Thus, the 
onus lies, as a rule, on tho plaintiff to establish every fact 
which ho has asserted in the Statement of Claim, and on tho 
defendant to prove all facts which ho has pleaded by way of 
confossion and avoidance, suok as fraud, performance, release, 
rescission, &c. But the burden frequently shifts, as tho caso 
proceeds, from the person on whom it rested at first to his 
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opponent, This occurs ■whenever a primd facie case has been 
established on any issue of fact or whenever a rebuttable pre- 
sumption of law has arisen. 

Illustrations, 

In an aotion for recovery of land the defondant is in possession ; and it 
will be presumed in bis favour that ho is rightly in possession; therefore 
the plaintiff must begin. But as soon as the plaintiff proves that he is 
the heir-at-law of A., who was in possession of the land at the time of 
his death laBt year, the burdon of proof is shifted. It is now for the 
defendant to produoo A.’s will, and show a devise to himself. That is a 
primti facie answer to tho plaintiffs case ; and the wins once moro lies on 
him. Tho plaintiff must now givo some additional evidence; e.g,, to 
show that A. was not of sound mind when he executed that will, or that 
ho revoked it by a subsequent codicil. 

In an action on a bill of exchange, the holder is primfi facie deemed to 
be a holder in due course (soo ss. 29 and 30 of the Bills of Exchange Act, 
1882) ; the onus, therefore, lies on tho defendant to prove that the aooept- 
nnce of the bill was obtained by fraud. But as soon as this is established, 
then it is for the plaintiff to provo that be took tho bill in good faith, and 
for value, and without notice of tho fx-aud. ' 

Tatum v. Ilaslcir, 23 Q. B. D. 345 ; 58 L. J. Q,. B. 432. 

In some cases the cm us lies on one party, although the issue was first 
raised by his opponent. Thus, if a defendant pleade the Statute of 
Limitations, the onus lies on the plaintiff to prove that his cause of action 
arose within the prescribed period ; it does not lie on the defendant to 
prove the negative. 

Wilby v. Henman, 2 Or. & M. 058 ; 4 Tyr. 957. 

As a general rule, he who mokes an assertion must prove it true ; 
otherwise tho jury will deem it untrue. If no affirmative evidence he 
given, the apposite proposition, the negative of tho issue, will he taken 
as established. 

Oathenuood y, Chalaud, 1 B. & 0. 150; 2 D. & B. 271. 

The precise form, into which the pleading is east does not matter; tho 
judge will look at the substance of tbo allegation. Thus, in a plea of 
privilege, it is immaterial whether the defendant pleads that ho published 
the words bond, file, or that he published them ' * without malico ” ; in 
either case the plaintiff must prove malice, if the occasion he held orio of 
qualified privilege. 

There are, however, exceptions to this rule that the burden of proof 
lies on the party who affirms. Thus, in au action for malicious prosecu- 
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tion, it is for tie plaintiff to establish that thoro was no roiihonable and 
probable cause for the prosoontion. 

Ah-ath v. N. E. Rail. Co., 31 App. Oas. 247 ; 53 L. J. Q. B, 457. 

Brown v. Iluiokes, (1891) 2 Q. B.' 718; 61 L. J. Q. B. 151. 

If the defendant in an action of libel has pleaded a plea under sect. 2 
of Lord Campbell’s Libel Act, the onus lies on him to prove that the libel 
■was inserted without gross negligence. Per Wills, J., in 

Peters v. Edwards, 3 Times L. B. 423. 

So where the defendant has sold a book or newspaper which, unknown 
to him, contains a libel, tho onus lies on him to prove that it was not 
through any negligence on his part that ho was unaware of the oxistence 
of tho libel. 

Emmens v. Pottle, 10 0. B. D, 354; 33 L. J. Q. B. 51. 

Vizetelly v. Mudie’s Reject library, ltd., (1900) 2 Q. B. 170. 

So on an issue whether A. be Still alive or not, the party asserting 
the negative, via., that A. is nonliving, must prove his death; the 
presumption is in favour of the continuance of life, till the contrary bo 
shown, or until seven years have elapsed Bince he was last heard of. 

Mihon v. Hodges. 2 East, 312. 

In re Jienjamin, (1902) 1 Ch. 728; 86 L. T. 387. 

In re Aldersey, (1905) 2 Oh. 181 ; 74 L. J. Oh. 548. 


Having determined what facts his client has to prove at the 
trial, oounsel proceeds to Btate how they are to be proved, 
what witnesses must be called, and what dooumonts must be 
put in on each issue. Eaoh party must also he prepared with 
evidence not only to prove the issues which lie upon him, but 
also to rebut his adversary’ s case . But remember : — 

1 . There are some matters which need not be proved at all, 
e.g., the law of England, public statutes, official seals, and 
certain facts so well known that the Court takes judicial 
notice of them without proof. (See, for instance, George v. 
Davies , (1911) 2 K. B. 445.) But foreign law, or the custom 
of any particular county, or of a city such' as London or 
Bristol, or tho law of Scotland or Jersey, the practice of an 
inf erior or foreign court, resolutions of the House of Commons 
(StocMale v. Hansard (1837), 7 C. & P. 731, 736), or the 
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existence of a war between foreign countries must be proved as 
facts. < 

2. Again, neither party need prove that which the law 
already presumes in his favour, e.g., the plaintiff in an action 
of libel need not provo that the words are false; the holder of 
a bill of exchange need not prove that he gave value for it. 

3. But even .where there is no presumption of law in your 
favour it is often only necessary for you to give primd facie 
evidence. You need not prove any faot up to the hilt. The 
circumstances, though unexplained, may in themselves be suffi- 
cient to establish a primd facie case; or some letter may contain 
an admission which will shift tho onus of proof on to your 
opponent. 

1 Umtraiions. 

Striot proof of the plaintiff’s special character is not, as a rule, 
required. In order to prove that a man holds a public office, it generally 
is not nocossory to produco his written or sealed appointment ; it is suffi- 
cient to show that he acted in that office ; and lien it vjll he presumed 
that he acted legally. 

Berryman v. Wise, 4 T. B. 866. 

Qaunell v. Curtis, 2 Bing. N. 0. 228 ; 2 Scott, 379. 

If a letter be properly addressed to A., and posted, with the postage 
prepaid, and has not been returned through the Dead Letter Office, it will 
be presumed that A. roceived it. But this presumption is rebuttable. 

Walthamstow v. Kenwood, (1897) 1 Ch. 41 ; 75 L. T. 376. 

Whore the plaintiff was injured by a barrel of flour falling upon him 
from a window above the defendant’s shop, this was held to be primd facie 
evidence of negligence on the part of the defendant. Res ipsa loquitur. 

Byrne v. Boadle, 2 H. & 0. 722 ; 33 L. J. Ex. 13. 

Kearney v. L. B. <& S. C. Bail, Co., L. B. 6 Q. B. 759. 

So if a passengor is injured by a collision between two trains holonging 
to the some company, this is prime facie evidence of negligence, and it lies 
upon the defendant company to rebut it if possible. 

Carpue v. L. B. By. Co. (1844), 5 Q. B. 747, 731. 

On the other hand, the unexplained happoning of an accident where the 
facts are equally consistent with nogligenco on the part of either party, iR 
no ground for inferring negligence on- the part of the defendant. 

Wukelin v. L. <D S. IF. By. Co., 12 App. Oas. 41; 50 L. J. 

Q. B. 229 ; 33 W. B. 141 ; 55 L. T. 709. 
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East Indian fly, Co. v. Kalidas Mukerjee, (1901) A. C. 396 ; 70 
L. J. P. 0. 63 ; 84 L. T. 210. 

Dam/ret v. Lancashire and Yorkshire R ail. Ca,, (1903) 2 K. B. 718 ; 
72 L. J. K. B. 729; 32 W. E. 66 ; 89 L. T. 176. 

Nor iu casos under the "Workmen’s Compensation Aot, 1906, is it any 
ground for inferring that the accident arose out of or in the course of the 
employment of the injured workman. 

McDonald v. “ Banana ” Steamship, (1908) 2 K. B. 926 ; 78 
L. J. TL B. 26 ; 24 Times L. E. 887. 

Marshall v. Owners of Steamship “ Wild Rose,” (1910) A. 0. 486 ; 

79 L. J. K, B. 912 ; 103 L. T. 114. 

Kitclienham v. Owners of S.S. Jtihtinneshurij, (1911) 1 K. B. 323 ; 

80 L. J. K. B. 313 ; 103 L. T. 778 ; (H. L.) (1911) A. C. 417. 
Hewitt v. Owners of Ship Duchess, (1910) 1 K. B. 772 ; 79 

L. J. IC. B. 807 ; 102 L. T. 204; (IT. L.) 105 L. T. 121. 

But see Moore v. Manchester Liners, Ltd., (1910) A. O. 498; 79 
L. J. IC. B. 1175 ; 103 L. T. 226. 


Witnesses. 

Counsol must decide what witnesses his client should 

r 

subpoena to attend tho Court to give evidence. It is as well to 
insert a list of them by name in the Advice on Evidonce. If 
it he necessary to bring up a prisoner to give ovidence, an 
application may he made to the judge ex parte for an ordor, 
under 16 & 17 Viet. o. 30, s. 9. For this purpose an affidavit 
must he sworn, stating where tho prisoner is confined, and for 
what crime, and when and where his attendance will he required. 
In the case, now rare, of a person being oonfined upon civil 
process, the above statute does not apply, and a writ of habeas 
corpus ad testificandum must be obtained upon application on 
affidavit to a judge at Chambers. A lunatic may be brought 
up from his asylum under such a writ, if ho is fit lor examina- 
tion. ( Fennell v. Tait, 1 Cr. M. & R. 584.) A witness resid- 
ing in Ireland or Scotland can be compollod to attend by a 
subpoena ad testificandum issued by the special leave of a judge 
undor 17 & 18 Yict. c, 34, s. 1. 

It may be necessary to apply to postpone the trial, e.g., to 
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secure the attendance of witnesses who arc ill or absent abroad. 
Or it may be necessary to apply for letters of request, or for a 
commission abroad, or for tlio examination bofore trial of a 
witness who is dangerously ill or about to leave the country. 
(Order XXXVII, rr. 5, 6a.) Sevoral foreign Governments 
object to commissions being issued, and to examinors adminis- 
tering oaths to witnesses within their dominions. Hence, now 
the Foreign Office, at the request of the Lord Chancellor or tho 
Lord Chief Justice, frequently sends through diplomatic 
channels a letter of request addressed to tho tribunal of such, 
othor country asking the judges of that tribunal to order tho 
roquirod evidoneo to bo taken and remitted to tho English Court. 
This plan is found to be cheaper than the writ of commission, 
which, however, is still omployed for the examination of wit- 
nesses in the United States of America, and occasionally in 
our Colonies. The English High Court returns the compli- 
ment, and w'ill on request take evidence for a foreign tribunal. 
(Order XXXVII. rr. 54—59.) 

A defendant will obtain letters of request or a commission 
more readily .than a plaintiff who has chosen his own forum. 
(Boss v. Woodford, (1894) 1 Ch. 38.) Tho affidavit filed in 
support ,of such an application must state the name of at least 
one witness whom it is desired to examine (Howard v. Dulcai 
& Co., 11 Times L. R. 451), and the general naturo of tho 
evidonce which such witness is expected to give. (Barry v. 
Barclay, 15 C. B. N. S. 849.) If such ovidenceis not directly 
material to some issue in the cause, but only incidentally useful 
in corroboration of other evidonce, the application will not be 
granted. (Ehrmann v. Ehrmann, (1896) 2 Ch. 611.) The 
plaintiff himself will not, as a rule, bo allowed to give his 
evidence abroad on commission; it should bo given before Lhe 
jury here. (Keeley v. Wcilcley, 9 Times L. R. 571.) But a 
defendant, if resident abroad, will be allowed this indulgence. 
(rVflw v. Burns, 64 L. J. Q. B. 104.) Tho application is not 
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usually made till the pleadings are closed; but it may bo made 
earlier, if there bo special reasons for such urgoncy. The 
application -will fail if it can be shown that tho witnesses 
could be brought to England without much greater expense, 
or that witnesses now in England could give the same evidoneo. 
Sometimes the mere delay, which will thus neoossarily be 
caused, is a sufficient reason for refusing the application. 
The costs of the commission must be borne by tho party who 
applied for it, unless the judge at the trial makes any order 
in respect of them. It is in every way a misfortune not to 
have tho evidence ,of an important witness givon orally in Court. 
Tho deposition, when road aloud at the trial, produces but a 
faint effect; the jury like to see the man, and hear him examined 
and cross-examined. Moreover, your opponent loams exactly 
what your case is, and has plenty of time to prepare Iub answer 
to it. 


Documentary Evidence. 

Counsel must next consider what dooumcnis will be required 
to prove his client’s case, and also what documents will bo 
needed for the cross-examination of the witnesses oallcd by tho 
other side. On this several questions aviso: Are suoh docu- 
ments still in existence? In whose handwriting arc they? 
Are they within jurisdiction? If the originals cannot be 
produced, is any secondary evidence of their contents pro- 
curable? If so, is it admissible? Counsel must carefully go 
through tho notice to produce, and the notice to inspect and 
admit, and advise on their sufficiency. For unless notieo has 
been given to your opponent to produce a document in his 
possession, you cannot give any secondary evidence of its 
contents. And unless you give him notice to inspect the docu- 
ments in your possession, he will not admit them, and then 
you will have to give strict proof of the handwriting at the 
trial. If, after notice to admit, your opponent denies his own 
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liand writing, lie will probably, oven though ho win the action, 
havo to pay the costs of proving this dooumont. But your 
client, if successful, will not be allowed such costs, unless he 
served on his opponent notice to admit it, and so gave him 
the opportunity of saving tho expense. (Order XXXII. r. 2.) 
The admission may be made “saving all just exceptions,” and 
an agreed bundlo of correspondence can bo put in at tho trial, 
subject to this reservation. (Order LXII. r. 14r>.) 

Tho rule is that the originals must bo produced in Court, if 
they still exist and can be found within jurisdiction. If they 
are in tho possession of tha other sido, notico to produoo them 
should bo 'given a reasonablo time before tho trial; if in tho 
possession of a third person within jurisdiction, ho should be 
served with a subpoena duces tecum ; if in the possession of a 
third person >out of jurisdiction, all that you can do is to im- 
press upon him the importance of his attending tho trial or 
sending the document, and offer him such inducements as may 
be necessary. But remember that a third person, not a party, 
cannot be compelled to produce his title deeds, or to answer 
any question as to their contents. If tho original document 
be produced, it may be necessary to call witnesses to hand- 
writing- as to this, see post, p. 317. If it be not produced, 
thero may be considerable difficulty in proving a copy; see 
post, ,p. 319. 

In addition to tho provisions of the common law as to tha 
admissibility in certain oases of secondary evidence, several 
statutes have been passed which make copies of registers and 
other public and official documents admissible in evidonco, if 
duly authenticated, although the originals aro still in existence, 
so as to save the necessity for conveying ancient records up and 
down the country. Such copies are of throe kinds — 

(i.) An examined copy; i.e., a copy which someone, who 
is called as a witness, swears he has compared with 
the original, and found to be correct and oompleto. 
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(ii.) A certified copy; i.e., a copy which some public 
officer, officially in chargo of Iho original, certifies to 
be a true copy; he need not bo oalled as a witness, 
if ho has proporly sealed or stamped or otherwise 
authenticated the oopy. 

(iii.) An office copy; i.e., a copy made in the office of 
the High Court of Justice by an officer having 
custody of the original; this, in the same Court and 
in tho same action, is accepted as oquivalont to the 
original. 

Counsol must bo careful to advise tho solicitor to obtain the 
proper kind of copy- which is made adraissiblo by tho particular 
Act. 


Illustrations. 

“ Office copies of all judgments, writs, records, pleadings, and docu- 
ments filed in^the High Court of Justice are admissible in evidence in all 
causes and matters and betwean all persons or parties, to tho same extent 
us the original would be admissible.” 

Ordor XXXVIT. r. 4 ; Order LXI. r. 7. 

Au affidavit of documents or in answer to interrogatories made in the 
canso can he proved either by an office copy, or by producing tho copy of 
the affidavit reccivod from tho deponent’s solicitor, whoso act in forwarding 
it to his opponent amounts to an admission that it is a correct oopy. 

See Matter ie v. Dudley, 0 M. & N. 664. 

A certified copy of an entry in the 1 ‘ Register of Newspaper Proprietors ” 
kept at Somerset House is “ sufficient primd facie evidence of all matters 
and things thereby appearing, unless and until the contrary thereof he 
shown." 

44 & 45 Viet. c. 60, s. 15. 

The bye-law of a munioipal corporation is proved by the production of 
a written or printed copy authenticated by tho corporate seal. 

45 & 46 Viet. c. 30, s. 24. 

And see 10 Viet. c. 27, s. 90. 

The ‘‘Law List” is admissible as yrirnd facie evidence that everyono 
whoso name appears therein us a solicitor is qualified to practise. 

23 & 24 Viet. c. 127, s. 22. 
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Similarly, tbo “Medical Register ” is prima facie ovulonce that the 
persons specifier! therein aro dulj’ registered medical practitioners. 

21 & 22 Yict. c. 90, s. 27. 

A conviction at Assizes or Quarter Sessions can he proved hy a certificate 
under s. 25 ol tho Common Law Procedure Act, 1854, stating the substance 
and effect of the indictment and conviction, without the formal parts ; a 
conviction at petty sessions by a similar certificate under s. 18 of the 
Prevention of Crimos Act, 1871. 

Throe instances in which tho strict rules of ovidonco havo 
boon relaxed dcsorvo especial attention. 

(i.) By the Bankers’ Books Evidence Act, 1879 (42 Viol, 
c. 11), as extended by 45 & 46 Yict. c. 72, s. 11, a oopy of 
an ontry in the book of any banker or any company carrying 
on the business of bankers is made prima facie ovidonco in 
all legal proceedings of such ontry, and of the matters, trans- 
actions, and accounts therein recorded, provided (i) that the 
book was at tho time of tho making of the ontry ono of tho 
ordinary books of the bank, and (ii) the entry was niado in 
tho usual and ordinary course of business, and (iii) the book is 
in the custody or control of tho bank. The copy must bo veri- 
fied by the affidavit of a partner or officor of the bank, who 
must state that the copy has been examined with the original 
entry, and is correct. On tho application of any party to 
an action, an order may bo made that he shall bo at liberty 
to inspect and take copies of entries in the books of any bank 
for the purposes of tho litigation (42 Yict. c. 11, s. 7); pro- 
vided tho case bo ono in which the applicant could, before tho 
Act, have compelled tho bankor to attend at the hearing and 
produce his books. ( Arnott v. Hayes, 36 Oh. D. 731.) Such 
an order will bo made, although tho bank be in Ireland 
or Scotland. ( Iiissam v. Link, (1896) 1 Q. B. 574.) 
It can be made although tho account to which the entries 
rolato is kept in tho name of a stranger, provided the 
entries would bo ovidonce in the action (South Stafford 
Tramicay Go. v. Ebbsmilh, (1895) 2 Q. B. 669); but in this 
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case tho jurisdiction -will bo exorcised with tho greatest caution. 
(Pollock v. Oarle, (1898) 1 Oh. 1.) No hanker or officer ol 
a hank can be compelled to produce books, or to give evidenco 
o£ the contents of books which may bo proved by copies under 
tho Act, in any proceedings to which the bank is not a party, 
unless by the order of a judge for speoial cause (sect. 6). 

(ii.) Where inspection of any business books is appliod for, 
the Master may, if he thinks fit, instead of ordoring inspection 
of tho original books, order a copy of any ontrios therein to bo 
furnished and verified by the affidavit of some person who haB 
oxammod the copy with tho original entries; such affidavit 
should state whether or not there are in the original book any 
and what erasures, interlineations, or alterations. (Order 
XXXI. r. 19a (1)-) And such oopioB will be evidence against 
the paity supplying them. ( Slatterie v. Pooley, 6 M. & W. 
664, 669, Stowe v. Querner, L. R. 5 Ex. 155, 159.) But the 
Court or a judge may always order tho book from which the 
copy was made to be produced for inspection, 

(iii.) By the combined efleol of sect. 3 of the Judicature Act, 
1894, and rule 7 of Order XXX., tho Master, ou tho hoaring 
of a summons for directions, has power to “ order that evidence 
of any particular fact, to bo specified in the order, shall be 
given by statement ,on oath of information and belief, or by 
production of documents or entries in books, or by copies of 
documents or entries or otherwise,” as ho may direct. Un- 
fortunately the Master is seldom asked to oxeroise this power. 

Evidence in Aggravation or Mitigation of Damages, 

The plaintiff may also bring evidence in aggravation, tho 
defendant in mitigation, of damages. (See ante, p. 103.) In 
all actions for libel or slander in which the defendant does not 
by his Defence assort tho truth of tho statement complained 
of, his counsel must consider tho advisability of giving a notico 
under Order XXXVI. r. 37. For by that rule, “the defen- 
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danl shall not ho entitled on the trial to give ovidonce in oliiof, 
with a view to mitigation of damages, as to tho circumstances 
under which tho libel or slander was published, or as to tho 
character ol the plaintiff, without tho leave of tho judge, unless 
seven days at least before tho trial he furnishes particulars 
to tho plaintiff of tho matters as to which ho intends to give 
evidence.” This rule in no way affects tho right of cross- 
examination; the following rule of the same Order attempts 
to do that. Again, it in no way alters the substantive rules 
ol evidence, hut only the procedure relative thereto. It makes 
nothing admissible in evidence which was not admissible before. 
Thus, evidence that the plaintiff is of general bad character 
is admissible in reduction of damages, hut not evidence of par- 
ticular facts and circumstances tending to show misconduct on 
his part, still less evidence ol rumours prejudicial to his 
character. (Scott v. Sampson, 8 Q. B. D. 491; and see the 
judgment of Phillimore, J., in Mangena v. Wrigfrt, (1909) 2 
K. B. at p. 979.) The pleading, however, is not the proper 
place for allegations, which merely go to reduce the damages; 
they are strictly not “material faols.” (See. ante, p . 103.) 
Yet it is only fair to the plaintiff that he should have some 
notice before tho trial that this peculiarly offensive line will 
be taken by the defendant. Hence the Rules of 1883 require 
particulars of such evidence as is otherwise admissible in 
mitigation of damages to bo stated, no longer in the Defence, 
but in a special notice to be delivored sevon days at least before 
the trial. See Precedent, No. 97. 

Mode and Place of Trial. 

The Master will have dealt with these matters long ago when 
giving directions; but his decision then is not final; it “may 
be subsequently altered lor sufficient oause.” (Order LIY. 
r. 32.) Circumstances may have changed since then; issues 
may have been raised which altor the complexion of the case. 
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Counsel should therefore now considor whothor it would bo 
bettor for his client that the action should bo tried by a judge 
alone, or by judge and jury; and if by jury, should it be a 
common or a special jury? In actions of slander, libel, Ealso 
imprisonment, malicious prosecution, seduction, or breach of 
promise of marriage (actions in which the damages are neces- 
sarily unliquidated), cither party can still secure a trial by 
jury as of right merely by giving notice in proper time that such 
is his wish. (Ordor XXXVI. r. 2: Macartney v. Macartney 
(1909), 25 Times L. R. 818.) In all other oases the trial will 
bo by judge alone, unloss an order be nmdo at chambers for a 
trial by jury. But such an ordor will be made if either party 
applies for it within ten days after notice of trial has boon 
given, unless the action is ono which could, without any con- 
sent of the parti®, have boen tried without a jury boforc tho 
Judicature Act, or unless tho Master sees clearly that the case 
involves prolonged examination of documents or accounts, or 
a scientific or local investigation which cannot conveniently bo 
made by a jury. (Order XXXVI. rr. 4 — 7; Baring Brothers 
& Co. v. N. W. of Uruguay By. Co., (1893) 2 Q. B. 406.) If 
tho parties allow the ton days to pass without applying for a 
jury, then tho Master can make whatever order he thinks right 
as to trial by jury. So either party can obtain a special jury, 
if he gives notice in propor time (r. 7); if he applies sub- 
sequently he cannot obtain a special jury os of right; but thoro 
is generally no difficulty m obtaining one, unless tho applica- 
tion is made with the object of delaying the trial. 

If the trial is to bo by judge and jury, counsel should next 
consider whether it is nocossary for the jury to havo a pre- 
liminary “viow” of the locus in quo. 

Lastly, should ho apply to change the vonuc? Thoro is 
practically only one ground now on which either parly can at 
this stage of the proceedings ask the Master to change the 
venue, and that is “ local prejudice.” The Master will altor 
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tho placo oj[ trial if ho is satisfied that tliore is no probability 
of a fair trial in tlio place originally fixed, e.g., if a local 
newspaper of extensive circulation has recently published unfair 
attacks on cither party with reforenco to the subjod -matter 
of the action. ( Thorogood v. Newman (1907), 23 Times L. IL 
97.) Such extraneous facts must be proved by affidavit. 


o.p. 


X 
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TKIAL. 

The action may have been sent for trial to an official or 
special referee under Order XXXVI. rr. 45 — 57 a, and the 
Arbitration Act, 1889. If not, it will be tried in the Chancery 
Division by a judgo alone; trial by jury is never allowed there. 
In any other Division of the High Court it will be tried in 
one .of throe ways: — (a) by judgo alone; (b) by judge and 
jury; (o) by a judge with assessors. Assessors are profes- 
sional or scientific persona who assist the judge with then- 
special knowledge; they are most frequently seen in the 
Admiralty Court in cases of collision between two vessels. But 
if any issue in an action in tho King’s Bonch Division requires 
scientific investigation, an order may be mado for the trial of 
the .action before a judge with assessors. ( Smjny v. N. E. 
By. Co., 74 L. T. 88.) 

If, when the case is called on for trial, tho plaintiff appears, 
and the defendant does not appear, then tho plaintiff may 
proceed to prove his claim, so far as tho burden of proof lies 
upon him, and obtain judgmont in tho defendant’s absence; 
if the defendant has pleaded a counterclaim, tho plaintiff is 
entitled to have that dismissed at once with costs. ( Lumlcy v. 
Brooks, 41 Ch. D. 323.) If the defendant appours, and not 
the plaintiff, tho defendant is entitled to judgment at once, 
dismissing the plaintiff’s claim in tho action; if ho has a 
counterclaim, ho may prove such counterclaim so far ns the 
burden of proof lies upon him. (Order XXXVI. rr. 31, 32.) 
But any verdict or judgment obtained in the absonco of one 
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party may lx 1 s>o( tibido upon terms, if application be made 
within six days* alter the trial. (7b. r. 33.) 

If both parties appear, Ihon, as soon as the jury lias been 
sworn, the junior counsel for tlie plaintiff “ opens tlio plead- 
ings” — tliat is, bo briefly states thoir offecl. Bui if the action 
is brought for unliquidated damages, he must not state llio 
amount .which the plaintiff claims. (Per Lord Halsbury, in 
Watt v. Watt, (1905) A. C. at p. 118.) And in no caso 
must ho mention Iho fact that tho dofondanl has paid mono}' 
into Court, or tho amount paid in. (Order XXII. r. 22.) 
If tho trial bo by judge alone, tho ceremony of opening tho 
pleadings is generally omitted. 

Next may arise tho question as to which side has tho right 
to begin. In a civil ease, this depends entirely on the plead- 
ings. Whonevor the plaintiff elaimB unliquidated damages, he 
has the right to begin, unless the defendant has expressly 
admitted that the plaintiff is prime i facie. ontitWl to reoovor 
the full sum which ho claims. ( Carter v. Jones, 6 C. & P. 64; 
Mei'cer v. Whall, 5 Q. JB. 447, 462, 463.) If the damages 
claimed be liquidated, still, if the defendant has in his Defenco 
traversed any material allegation which is essential to tho 
plaintiff’s case, tho plaintiff has tho right to begin. If one 
issue be on tho plaintiff, it does not matter that there are others 
which lio on tho defendant . But the defendant may havo made 
admissions in his Dofcnco which entitle him to begin. This 
may havo been done purposely, as it is generally an advantago 
to havo tho first word with the jury. Besides, if any ovidonco 
is icalled on tho opposite sido, tho first word means the last 
word too; and to have tho last word is always important. The 
defendant may not mako admissions in Court, when tho caso 
is called on, which aro not on the pleadings, so as to obtain 
tho right to begin {Price, v. Seaward , Car. & M. 23); unless, 
indeed, he can persuade the judge to amend tho pleadings thon 
and there. If both parties claim tho right to begin, tho judge 

x 2 
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■will (decide between them according to tlio pleadings as they 
stand. The test always is, How would judgment bo entered on 
these pleadings if no evidence at all wore given on cithor side? 
The party against whom judgment would in that evont he 
givon is entitled to begin. 

The leading counsel for tho plaintiff (if the plaintiff is 
entitled to begin) now “opens his case”: that is, he states in 
chronological order tho facts on which tho plaintiff relios; 
sometimes he deals with the defences pleaded, discounting 
them in anticipation; sometimes he prefers to leave them 
unnoticed, and to declare that there is no dofonce to tho 
notion. He must not open any fact which he is not prepared 
with evidence to prove. As a rule, tho opening speech is 
purposely pitched in a loss combative and less confident tone 
than tho same counsel’s final reply; for witnesses often dis- 
appoint a loader who has opened his case strongly. Tho 
junior counsel for the plaintiff then calls tho first witness, who 
is genorally the plaintiff himBelf, and examines him “ in chief,” 
as it is called. The witness is cross-examined by tho defen- 
dant’s counsel, and re-examined by the loading oounsel for the 
plaintiff, who then calls tho next witness. And so the case 
proceeds, tho two counsel taking tho witnesses for tho plaintiff, 
as a rule, alternately. When all the plaintiff’s witnesses have 
been .examined, and all documents material to his caso have 
been put in and read, tho plaintiff’s case is closed. Tho 
leading counsel for the defendant then states, if such he the 
fact, that he does not intend to call any wilnossos; and in that 
event tho plaintiff’s oounsol must at once address the jury, 
summing up his own evidence, and commenting on the defence, 
so far as it has boon foreshadowed by tho cross-examination, 
and also, no doubt, on the fact that tho defendant does not 
venturo to go into tho box. Tho defendant’s oounsol then 
addresses the jury, criticising tho evidence for tho plaintiff. 
If, however, tho defendant’s oounsel intends to call witnesses. 
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or if lie lias already put in any document, lie addresses the jury 
at tho conclusion p£ the plaintiff’s case, oponing the defonco. 
He then calls his witnesses, each of whom may bo examined, 
oross-examined, and re-examined, and ho usually makes a 
scoond speech for the defendant, at the conclusion of which 
the leading counsel for the plaintiff replies on the whole case. 
This disadvantage necessarily attends oalling witnesses for tho 
defendant; it gives the plaintiff the last word with the jury; 
and in a doubtful caso tho reply of an able advooalo frequently 
determines tho result of tho action. But, on tho other hand, 
tho jury like to sea the dofondant in the box, and to learn 
from his own lips his reasons for his conpluct. If there arc 
two defendants, of whom one calls evidenco material to the 
defence of both, and tho other calls no e\ idenco at all, the lattor 
lias apparently a right of reply after tho plaintiff’s counsel has 
addressed the jury. ( Rijland v. Jacfcson and Brotlie, IS Times 
L. B. 57-i; Medley v. London United Tranks, 20 Times 
L. E. 315.) When tho speoohes of counsel are happily over, 
the learned judge sums up the whole ease to the jury, and 
then follow verdict and judgment. 

Examination of Witnesses in Chief. 

The witness® now aro always examined viva, voce and in 
open Court, unless all parties have agreed in writing, or a 
Master has for sufficient reason ordered, that their evidence shall 
be taken on affidavit. (Order XXXVII. r. 1.) Any witness 
who has been subpoenaed to attend the trial may refuse to 
give any evidence unless ho is first paid his proper expenses 
for attending. This is so even though the witness has been 
sworn. (In re Working Men's Mutual Society , 21 Ch. D. 
831.) 

The success of a, case depends largely on how the witnesses 
are handled. The timid witness must be encouraged; the 
talkative witness repressed; the witness who is too strong a 
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partizan must bo kept in ebook ; ancl yot suck management 
must not bo obvious. It is a groat art to cross-examine 
well: it requires oven greater art to examine in cliiof with 
uniform suooess, to bring out clearly and in proper clironolo- 
gica] order just so muck as is wanted and no more. Nothing 
will induco some witnesses to swear up to tkoir proofs; from 
forgetfulness or some other reason they omit tho most material 
oii'cumstance, and supply in its place a host of immaterial 
details. And yet counsel must not soom to suggest any tiling 
to the witness. 

Thon objections are frequently taken oithcr to questions put 
by counsel or to something which the witness is endeavouring 
to say. An objection to Lho admissibility of any ovidonce must 
be taken as soon as it is tendered; no objection can bo raised 
after ithe evidence has once been roceived. Such an objection 
is usually stated in the compendious form, “ That is not 
evidence.” !£kis may moan one or otlior of two very different 
things: either (a) that the fact sought to bo proved is irrele- 
vant to every issue in the action, or (b) that tho proposed 
method is not tho proper method of proving a rolevant fact. 
Anything that goes to prove a material fact is relevant; every- 
thing else will be rigorously excluded. And rolevant facts 
must bo proved in the legitimate way; a fact may be most 
material, still that is no reason why you should ho allowed to 
prove it by hearsay evidence. Counsel examining in chiof must 
keep rigidly to what is rolevant, and be prepared to prove all 
rolevant facts by admissible ovidonce. 

And ho must not ask loading questions. A loading question 
is ono which suggests to the witness the answer which it is 
desired he should give to it. Counsel may not, therefore, put 
such a question to his own witness, unless it is morely intro- 
ductory, or relates to matters as to which there is no dispute. 
In most cases, however, it is necessary to prove a certain 
number of uncontented facts, in order that judgo and jury may 
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understand tiao position, of tlio parties and Hie circumstances, 
surrounding tho case. As to these matters, leading quest ions 
are often put "with the permission of counsel on the other side. 
Leading questions may also bo put to contradict evidence 
already given by a witness on the other side; e.g., if the 
plaintiff has sv orn that the defendant said, “ The goods need 
not all be equal to sample,” the defendant can, and should, 
be asked, “ Did you ever say to the plaintiff that the goods 
need not all be oqual to sample, or any words to that effect?” 

A party may not attack the character of a witness whom he 
has called himself, or call evidence to contradict him, except 
where, he was compelled by the law to call that particular 
witness, e.g., if ho were the attesting witness to a will. For 
by voluntarily placing him before the Court to give evidence 
the party represents to tho judge and jury that tho witness is 
worthy of belief. Sometimes, however, the judge will allow an 
adverse witness to ho troaled as hostile, that is, to Ae treated as 
though he had been called by the other side, and then he may 
he cross-examined and contradicted. He may be asked leading 
questions; ho can also he asked as to any previous statement 
made by him (such as a signed proof of his evidence); and 
after his attention has been called to the particular portions 
whioh are inconsistent with his present evidence, such state- 
ment, if in writing, may be put in evidenco to contradict him. 
(0. L. P. Act, 1854 (17 & 18 Viol. c. 125), ss. 23, 24.) But 
the judge will not allow oounsel to treat a witness as hostile 
merely beoause the evidence he is giving is unfavourable to the 
party who called him. Such permission will only be given 
where tho witness shows a decided bias against that party, and 
a reluctance to state anything that tells in his favour. 
(Qreenoughv . Eccles, 5 0. B. N. S. 786.) 

A witness should always stale what happened according to 
his own personal recollection, and not according to what he has 
sin ce been told. Bui he is allowed to refresh his memory. 
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■wlion in the box, by looking at any entry or memorandum 
which ho himself wrote or dictated very shortly after the 
event whiok it records, or even at an entry mado by some ono 
else, but which, he saw and read and approved as correct 
very shortly after the event. It docs not matter that tho 
■document is not evidence for either party, or even that it 
should be and is not stamped. ( Maugham v. Subbard, 8 
B. & 0. 14; Birchall v. Bullough, (1896) 1 Q. B. 325.) Tho 
witness should not road it aloud to the jury ’(unless the other 
■side oonsent): he should merely refer to it to refresh his 
momory. And he must have in Court the original entry, and 
not a fair copy of it. ( Burton v. Plummer, 2 A. & E. 343.) 
Counsel on tho other side is entitled to look at any document 
by which the witness has refreshed his memory and to cross- 
examino him on it; and he may, if he thinks fit, put it in 
■evidence. 


Cross-examination . 

Counsol, when cross-examining, has a much freer hand than 
when examining in chief. He may ask leading questions to his 
heart’s content. And he need not confine his questions to tho 
facts in issue; he may branch out into many collateral matters; 
he may attack the character and impugn tho credit of the 
witness to any extent which his instructions justify. But he 
should use this liberty guardedly. 

This muoh counsel is bound to do, whon oross-examining: 
he .must put to each of his opponent’s witnesses, in turn, so 
muoh of his own case as concerns that particular witness or in 
which .that witness had any share. Thus, if the plaintiff has 
deposed .to a conversation with the defendant, it is the duty of 
the oounsel for the defendant to indicate by his cross-examina- 
tion how much of the plaintiff’s version of the conversation he 
accepts, and how muoh he disputes, and to suggest what the 
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defendant’s version mil bo. If lio ask no question as to it, he 
will be taken to accept tho plaintiff’s account in its entirety. 

But in all othor matters it is often safer to ask too little than 
too much. It is quito unnecessary to tako the witness through 
the wholo of the story whioh he has already givon in chief: 
tho usual result of doing so is that the witness merely 
repeats his former evidence with groator emphasis and dearness 
and brings out many minor incidents and considerations whioh 
corroborate his tale. 

Moreovor, reckless oross-oxamination often lets in awkward 
pieces of ovidenco which hitherto wore not admissible. TIiub, 
if you ask a witness whotlier ho did not meet Mr. X. at Ilminstcr 
Fair last September, and whether Mr. X. did not then toll him 
so and so, your opponent, in reply, will bo ablo to ask tho 
witness what Mr. X. really did say to him on that occasion, 
although this was not admissible in chief, because your client 
was not present at the conversation. Again, if cgie entry in a 
book is tendered in evidence or is used by a witness to refresh 
his memory, and you take the hook and turn ovor the leaves 
and eross-examino as to other enLries which you find there, 
you mako such other entries evidence, and part of your caso. 
(i Gregory v. Tavcrnor, 6 C. & P. at p. 281.) 

Witnesses may be cross-examined not only as to the facts of 
the caso but also “ to credit," that is, as to matters not material 
to tho issuo, with tho view of impugning their credit and thus 
shaking thoir whole testimony. But, in order to prevent the 
case from thus branching out into all manner of irrelevant 
issues, it as wisely provided that on such matters the answer of 
the witness must be accepted as final; no evidence can be called 
to oontradict it. Thoro is an important exception. A witness 
can always bo asked whether be has not been convicted of a 
crime, and if be oither donies the fact, or refuses to answer, 
the opposito party may prove * such conviction, however irrele- 


Tho right method of proving a conviotion is stated ante, p. 301. 



vanfc to tho issue tlio fact of such conviction may bo. (28 Viet, 
o. 18, s. 6.) 

If the witness has rnado iu chiof a statement material to 
tho issue -which is inconsistent with a former statemont made 
by him in writing, the latter statement may be used to con- 
tradiot him. But before this can bo done he must bo aBkod 
in cross-oxamination whether he has not made such a statemont, 
and his attention must bo called to the cireumstnnco under 
which it was mado. Should ho still deny that ho ever mado 
such a statement tho original must bo shown to him, and his 
attention oallod to tlioso parts of it which aro to be used for 
the purpose of contradicting him. (28 Viet. c. 18, s. 5.) 

Thero are some questions, moreover, which a witness will 
not he compelled to answer, either in cross-examination or in 
chief: — 

(i.) He may refuse to answer any question which tends, 
(jiroctly or indirectly, to show that he has com- 
mitted a crime, even though thorc is not in roality 
the faintest prospect of any criminal proceedings 
being taken against him. 

(ii.) No witness in any proceeding instituted in conso- 
quenco of adultery, whether a party to tho suit or 
not, is bound to answer any question tending to 
show that he or sho has boon guilty of adultery, 
unless such witness shall have already given evi- 
dence in the same proceeding In disproof of his 
or her alleged adultery (32 & 33 Viet. c. 68, s. 3), 
as explained in Evans v. Evans (No. 2), (1904) 
P. 378. 

(iii.) Neither husband nor wife can bo compelled at any 
time to disclose communications which have passed 
between them during their married life. (16 & 17 
Viet. o. 83, s. 3.) 

(iv.) No barrister or solicitor may, unless his client con- 
sents, disclose any fact which his client communi- 
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cutod lo him in his professional rapacity, or fclio 
professional advioo ho gavo his client — nor can tho 
client ho compollod to make any such disclosure — 
so long os such communication was not made, nor 
such advico given, in furtherance of any criminal 
or fraudulent purpose. (Williams v. Quobrada, 
(1895) 2 Ok. 751.) 

(v.) No judge, and no juryman, can bo compollod to 
give evidcnco as to anything which came to his 
knowledge in such capaoity. No member of tho 
Privy Council may discloso what occurred in tho 
Council. No member of either Houso of Parlia- 
ment can ho compelled to state what took place in 
tho House, without tho loavo of the Houso. No 
servant of tho State can bo compelled to disolose 
any official communication made to him by any 
othor State .official, whether superior .or .inferior, 
unless tho head of his doparlmont permits him so 
to do. 


(Re-examination . 

The object of ro-oxa urination is merely to give tho witness 
an opportunity of explaining any seeming inconsistency in his 
answers, and of stating tho whole truth as to any matter which 
was touohod on, hut not fully dealt with, in cross-examination . 
Gounsol, when, re-oxamining, can ask no question that docs not 
arise out of tho oross-oxamination, oxcept by consent; ho has 
no more right to ask his own witness leading questions at this 
stage than at any other ; and it is a inero wasto of time to ask 
over again questions already put in chief. 

When counsel have finished with the witness, the judge often 
asks him a few questions. Neither counsel has any right to 
ro-oxamino the witness on the answers which ho has given to 
tho judge; but he may ask the judge to put another question 
to the witness to malto those answers clear. After a witness 
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lias onco left tho box, ho cannot be recalled, oxcopt by the loavc 
of tho judge; and counsel, wlion asking leave, is expected to 
indicate tho matters on which ho desires him to give furthor 
evidonco. If tho judge consents, and the witness is recalled, 
the counsel recalling him will bo confined to the matters so 
indicated; but his opponent may, apparently, cross-examine 
him on any subject. But the judge has no powor lo call and 
examine a witness who has not boon callod by oitkor party, 
unless both parties consent or acquiesce in his doing so. (In 
re Enoch and, Zarelzlty, Bock & Co.’s Arbitration, (1910) 1 
K. B. 327.) If ho docs so, neither party has a right to cross- 
examine that witness without tho leave of the judge. But 
such leave will always be granted if the ovidonce of tho witness 
called by tho judge is adverse to either party. (Coulson v. 
Disborough, (1894) 2 Q. B. 316.) 

Documents. 

The original document itself must be produced at the trial, 
if it be possible to obtain it. And if tho plaintiff puls it in, the 
defendant is entitled to have the whole of it read as part of tire 
plaintiff’s case. If the (original be not produced, it must be 
satisfactorily accounted for, and its loss or destruction clearly 
proved. But where a largo number of copies are printed from 
tho same type, or lithographed at the same time by the same 
process, none of them are copies in the legal sense of the word. 
They arc all counterpart originals, and each is primary evidence 
of tho contents of the rest. 

If a person is only called to produce a document, and is not 
sworn or asked any question in ohief, the other side has no 
right to cross-examine him; sometimes he is called on to pro- 
duce a "document while some other witnoss is in the box, and 
iB himBelf called as a witness at a later period of tho case. 
A party who has been served with notice to produce is not 
bound to comply with it; when tho other side calls for a docu- 
ment, his counsel may say, “I do not produce it.” Counsel 



DOCUMENTS. 


317 


must not say more; for lio is not entitled to givo ovidenco; his 
witnesses must subsequently explain why it is not produced, 
e.fj., that it has been lost or destroyed. 

If tho original bo produced, a dispute may arise as to who 
wrote it; and it may be necessary to call witnesses to prove 
tho handwriting. Anyone who has ever seen A. write (even 
though only once) can bo called to prove his handwriting. So 
can anyone who has corresponded with A , or seen lottois which 
have arrived in answer to letters addressed to A. Thus, a 
clerk in a merchant’s office, who has corresponded with A. on 
his master’s behalf, may bo called to prove 'his handwriting, 
though he has nover seen A. write. (Of. R. v. Turner, (1910) 
1 K. B. at pp. 357, 358.) The usual course is for tho counsel 
who tenders the document moroly to ask the witness, “Do you 
know Mr. A.’s handwriting?” leaving it to his opponent to 
cross-examine as to the extent of tho witness’s acquaintance. 
Suoh cross-examination will only weaken the forcq of his evi- 
dence, not destroy its admissibility. Lastly, by seel. 27 of 
the Common Law Proccduro Act, 1854, “ comparison of a dis- 
puted writing with any writing proved to tho satisfaction of 
the judge to ho genuine, shall be permitted to ho made by 
tho witnesses; and such writings, and the cvidonce of witnesses 
respecting the same, may 'bo submitted to the Court and jury 
as evidence of tho genuineness or otherwise of the writing in 
dispute.” It may ho nocossary to call some export in hand- 
writing. But the jury generally receive tho cvidenc' 1 of ex- 
perts “with caution; £>o it is well to back it up with evidence 
of witnesses who have seen tho person writo. If tho sugges- 
tion is that the document was written by either party to the 
suit, and he is present in Court, ho may, it seems, ho then and 
there required to writo something which tho Court and jury 
may compare with the document in dispute. (Doe d. Devine 
v. Wilson, 10 Moo. P. C. at p. 530.) 

Sometimes, however, when a document is tendered in evi- 
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donee, ilio officor of ilio Court takes tho objection that it 
ought to bo, and is not, stamp od. Counsel novor take a stamp 
objection. Somo documents, suck as most bills of exchange 
and promissory notes, cannot be stamped aftor thoy aro issued; 
and in such eases tho objection is fatal; no copy can bo put 
in, oven by consont, aftor it is known to tho Court that tko 
original is unstampod If, howover, tko document is one 
•which can by law bo stamped after its issue or execution, tko 
objection can bo removed by paying the officor tho amount 
of the stamp duty and a penalty; or, if the documont be 
insufficiently stamped, the amount of the deficiency and a 
penalty. If there is any quostion as to the neoessity for a 
stamp, or as to its propor amount, tho judgo decides it then 
and there; if ho admits the document, his decision iB final, 
and no new trial will be granted, if he subsequently proves to 
havo been wrong. (Order XXXIX. r. 8.) 

Sometime^ a graver difficulty is experienced in putting in 
evidoneo somo official document, e.g , a letter or memorial sent 
to a Secretary of State or to somo government department. An 
objection is often taken that the production of such documents 
is against public policy. If this objection is duly raised by Lho 
proper officer, whether he bo a party to the action or not, tho 
document cannot be read, nor can any other ovidence bo given 
of its oontents. If the original is privilegod from production 
on the ground of public policy, the same public policy requires 
that no secondary evidence of it shall bo givon. (Home v. 
Bentinclc, 2 Brod. & B. 130; Daivhins v. Lord Rolceby, L. B. 
8 Q. B. 255.) The objection must bo taken by the hoad of 
the public department of Stato, who is alone able to judge 
whether tho production of the documont will or will not bo 
injurious to tho public service; it is not for the judge at the 
trial to decide that quostion. ( Beatsrn v. Slcene, 5 H. & N. 
838; Lain v. Farrer, 37 L. T. at p. 470.) But as a rule the 
judge does not trouble tho head of the department to attend 
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in Court in person, provided a representative from tho oftico 
attends on his .bolialf and satisfies tho judge that tho mind 
of tho rosponsihlo head of tho department has boon brought 
to bear on the question, and that ho has decided that the pro- 
duction of tho dooumont would bo injurious to the public 
service. (See In re Joseph Hargreaves, Ltd., (1900) 1 Oh. 
347.) 


Secondary Evidence. 

If tho original dooumont has been lost or destroyed, 
secondary evidenco may he given of its contents. But its loss 
or destruction must first bo oloarly proved. It is not enough 
for a witness to say it is lost; ho must prove that he has made, 
a real search for it, boforo he will be allowed to put in a copy 
or stato his recollection of its contents. Tf he seeks to put in 
a copy, ho must prove that it is a correct copy. Strictly, the 
man who made that copy should be called to provo its correct- 
ness. But counsel will generally consent to a copy of any 
letter being read when it is common ground that such a letter 
was ’in fact written and received. Where words are written, 
or a paper placarded, on a wall, which cannot conveniently 
be brought into Court, secondary evidonco may be given of 
its contents. ( Per Lord Abingcr in Mortimer v. M'Oallan, 
6 M. & W. at p. 68; Bruce v. Nieolopub, 11 Ex. at p. 133; 
24 L. J. Ex. atp. 324.) 

Whore, liowovor, tho document is still in existence and 
capable of being brought into Court, the party desiring to givo 
secondary evidence of its contents must, in the first place, 
provo that lie has done all in his powor to obtain the original 
document. Thus, tho plaintiff is entitled to give secondary 
evidence, if tho original is in the defendant’s possession, and 
is not produced when called for, provided due notice to pro- 
duce it was served on tho defendant’s solioitor a reasonable 
time before the trial; and also if the document is in the pos- 
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session pf someone beyond tho jurisdiction of tlio Court, who 
refusos to produco it on request, although informed of tho 
purpose for which it is required. If it be in tho possession 
of ,a third porson within jurisdiction, but a stranger to the 
cause, who refuses to produce it, although duly served with 
a subpoena duces tecum for the purposo, then tho right to give 
secondary ovidonco of its contents appears to depend on whether 
suoh refusal be rightful or wrongful. If it bo a wrongful 
refusal, then, it is said, tho remedy of the party is against 
tho witness only. (72. v. Llanfaelhly, 2 E. & B. 940, sect 
queer e.) If it bo a rightful refusal, then secondary ovidenco 
is, as a rule, admitted; as the party has done all in his power 
to produco primary proof. Even here, however, the privilege 
arising from considerations of public policy may prevent any 
evidence being given of the contents of the document. But 
where the privilege is only of a private charactor, secondary, 
evidence may be givon of the contents of documents privileged 
from production, e.g., of a document entrusted to a solicitor 
by his client. ( Calcrafl v. Guest, (1898) 1 Q. B. 759.) 

Rebutting Evidence. 

In somo oases, at tho closo of tho dofondaut’s ease, the 
plaintiff is allowod to call further ovidonce in answer to 
any .affirmative case raised by the defendant. Thus if the 
defendant has ploaded an excuse or justification for his con- 
duct, tho plaintiff’s counsel may, if he chooses, deal with this 
defence and call ovidenco to rebut tbe justification in the first 
instanoe; nr, if be prefers, he may confine his original case 
to proving what tho defendant did, and deal with the defcnco 
in his reply, when he will know the strength of the defen- 
dant’s case. But the plaintiff’s counsel cannot, in tho absence 
of spocial circumstances, call some evidence to rebut tho justi- 
fication in the first instance, and more afterwards in roply, 
thus dividing his proof. ( Broione v. Murray, By. & Moo. 
254.) 



NON HU IT. 


321 


Nonsuit. 

Strictly, there is no longer such a thing as a nonsuit. ( Fox 
v The Star Newspaper Co., (1900) A. C. 19.) But the word is 
now used to denote the act of tho judge when ho withdraws 
tho case from the jury and dircots judgment to bo entered 
for tho defendant without (or in spite of) their vordict. Tho 
proper timo for the defendant’s counsel to submit to tho 
judge that thoro is no case for him to answer is at tho close of 
the plaintiff’s caso. Some judges, however, decline to allow 
the question to he argued at this stage of tho aotion, unless 
defendant’s counsel at once announces that he intends to call 
no witnesses. And indeed it is generally bost to discuss tho 
law of the case after all tho ovidonoe has been given. A plain- 
tiff should not bo non-suited on his counsel’s oponing except 
by tho consent of his counsel. ( Fletcher v. L. d N. W. Ry. 
Co., (1892) 1 Q. B. 122.) Every point of law on which either 
party intends to roly must, as a rule, bo raised before vordioL; 
if it is not raisod when it ought to have been raised, tho party 
will ho deemed to have waived it. ( Graham v. Mayor , da. of 
Huddersfield, 12 Times L. R. 3(1; and sec post, p. 330.) Tho 
judgo at the trial has full power to allow either party to alter 
or amend the indorsement on his writ or any pleading or pro- 
ceeding on such terms as may bo just (Order XXVIII. rr. 1, 
6, 12), and to add, or strike out, or substitute, a plaintiil or 
defendant. (Order XVI. r. 12.) 

Withdrawing a Juror. 

Actions are frequently compromised before tho judgo comes 
to sum up tho evidence. A juror is often withdrawn, some- 
times at the suggestion of the judge. This means that neither 
party cares for tho caso to proceed. If no special terms are 
agreed on, the effect of withdrawing a juror is that the aotion 
is at an end, that no fresh action can bo brought for the same 
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causo of action, and that each party pays his own costs. (See 
Strauss v. Francis, 4 F. & F. 939, 1107; Moscaii v. Lawson, 
7 C. & P. 35, n.; Norburn v. Hilliam, L. R. 5 C. P. 129.) If 
any other terms he agreed on, thoy should ho indorsod on coun- 
sel’s briefs, and each indorsement signed by the loading counBol 
on both sides. Counsel has full authority to make such a 
compromise, unless expressly forbidden to do so by his client 
at the time ( Strauss v. Francis, L. E. 1 Q. B. 379; Mattheius 
v. Munster, 20 Q. B. D. 141; Neale v. Gordon Lennox, (1902) 

A. 0 . 465; Little v. Spreadbury, (1910) 2 K. B. 658), pro- 
vided tho compromise docs not include or affect matters outside 
tho scope of the action. ( Kempshall v. Holland, 14 R. 336.) 
The terms of such a compromise will be strictly enforced, if 
necessary, by an order of the Court. ( Tardrew v. Brook, '5 

B. & Ad. 880; Riley v. Byrne, lb. 882, n. But see Leiois's 
v. Lewis, 45 Gh. D. 281.) 

Verdict- 

If, however, ,the progress of the trial is not arrested by 
either a nonsuit or a compromise, then, as soon as all the 
evidence 'has been heard, and the counsel on both sides have 
addressed the jury, the judge sums up tho ovidenoe. He may 
either leave the jury to return a goner al verdict for the 
plaintiff or for the defendant, or ask them to answer certain 
questions; in the latter ease it will be for the judge to 
determine subsequently what is the legal result of their 
findings. If either party desires 'that any other question 
should be left to the jury besides those which the judge is 
proposing to leave, he should ask the judge to put that 
question also to the jury before the verdict is given. (Weiser 
v. Segar, (1904) W. N. 93.). 

The jury now consider their verdict. They must determine 
all issues ,of fact, and, if they are in favour of the plaintiff, 
they must sIbo assess the damages. In arriving at the 
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amount, the jury must not liavo regard to any question of 
costs; that is a matter for the judge. And they must not 
ho informed that any monoy has been paid into Court. In 
some oases the amount to which the plaintiff is entitled 
can bo ascertained by mere arithmetic, or calculated according 
to a scale of charges or some othor acoeptod rate or per- 
centage. The damages are then said to be liquidated or 
“made clear.” When, however, the amount to be recovered 
depends on all the circumstances of the oase, and on the 
conduct of the parties, or is fixed by opinion or by an estimate, 
the damages are said to be unliquidated. Thus, in an action 
on a bill of exchange or a promissory note, the amount of the 
vordict, if it be for the plaintiff at all, can be reckoned before- 
hand: so muoh for principal, so much for intorcst, so much 
for notarial expenses. But in an action of libel, for instance, 
it is open to the jury to award the plaintiff a farthing, or forty 
shillings, or a hundred pounds; and no one can "Bay before- 
hand what tho precise figure will be. Whero the damages 
arc unliquidated, the sum whioh the jury awards to a successful 
plaintiff may be either — 

(i.) Contemptuous; 

(ii.) Nominal; 

(iii.) Substantial; or 
(iv.) Vindictive. 

(i.) Contemptuous damages are awarded when the jury 
oonsider that the action should never have been brought. 
The defendant may have just overstepped the line, but the 
plaintiff is also somewhat to blame in the matter, or has 
rushed into litigation unnecessarily; so he only recovers a 
farthing or a shilling. 

(ii.) Nominal damages are awarded where the action was a 
proper one to bring, but the plaintiff has not suffered any 
special damage, and does not desire to put money into bis 

y 2 
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pocket; he has ostablishod his right or cloarod Ins character, 
and is content to accept forty shillings and his costs. 

(iii.) Substantial damages are awarded where tho jury 
seriously' endeavour, as men of business, to arrive at a figure 
which will fairly compensate the plaintiff for tho injury which 
ho has in fact sustained. 

(iv.) Vindiotive or oxemplary damages aro awarded whom 
the jury desire to mark their sense of the defendant’s oonduot 
by fining him to a certain extent; tiiey thoroforo punish him 
by awarding the plaintiff damages in excess of the amount 
which would bo adequate compensation for the loss or injury 
which ho has actually sustained. The jury are only allowed 
to give such damages in aotions for breach of promise of 
marriage, assault, trespass, seduction, libel, slander, false im- 
prisonment, and malicious prosooution. 

Where the cause of action is continuing (as in cases of 
nuisance, nc-n-repair, or continuing trespass) the jury must 
assess the damages down to the time of assessment; and 
the plaintiff can bring a second action for any subsequent 
damage, if it continues. But where the cause of action 
consists of one isolated act or omission (e.g., one assault, one 
libel, or one piece of negligence), tho jury must assess the 
damages once for all. No fresh action can as a rule bo 
brought for any subsequent damage; lienee, the jury must now 
take into their consideration every loss which will naturally 
result in tho future from the defendant’s conduct; though thoy 
must not speculate on mere contingencies.* 

* There is one exception to this rule. In cases where special damage 
is essential to the ouuso of action, it has been held that a second action 
can bo brought, if fresh special damage arises from the same cause of 
action aftcT the writ in tho first aotion was issued ; see ante, p. 222. 
Ilenco, in such actions, the jury should confine thoir attention to the 
special damage which has actually happened and which is alleged 
and proved before them, and leave tho future for some othor jury to- 
deal with. 
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Judgment. 

As soon as the verdict,, be it gonoral or special, has boon 
returned, it is the duty of the counsel for the successful party, 
to ask for judgment. Somotimes, if thero are important 
legal questions raised, the judge does not give judgment at 
once, hut reserves the matter for “further consideration,” as 
it is called. This is really a motion for judgment, and it 
must be heard and determined, if possible, by the judge who 
tried the case. (Jud. Act, 1890, s. 2.) Ae a rule, howevor, 
tho judge gives judgment then and there, according to the 
findings of tho jury. Where distinct issues are separately left 
to the jury, the judge may aoeept their verdict on those issues 
on which thoy agree, and discharge them on others on which 
they cannot agree. ( Marsh v. Isaacs , 45 L. J. G. P. 505,; 
and soo Nevill v. Fine Arts Insurance Co ., (1895) 2 Q. B. 
at p. 158.) In cither case tho judgment must be entered 
within fourteen days. (Ordor LXII. r. 14a..) 

But the duties of oounsol are not yot ovor. blow is the time 
to ask for any special costs, such as tho costs of a special jury, 
of a commission to tako ovidenco abroad, of pkotographio copies 
of any document, or any costs reserved to be disposed of at 
tho trial. ( British Provident Association v. By water, (1897) 
2 Ch. 531; How v. Winter ton, 91 L. T. 763.) The party who 
has incurred these costs will have to bear them, unless, before 
judgment is entered, he obtains an ordor for thoir allowance 
on taxation. If the case was tried by judgo alone, the counsel 
for the successful party must also ask for the general costs 
of tho aotion. If it was tried by a judge with a jury, he 
must consider whether any special order or certificate from the 
judge is necessary to entitle him to such costs. (Seo post, 
pp. 350, 355, 358.) If the judgment carries costs as it stands, 
ho should say nothing, and leave it to his opponent to try and 
discover some “good cause” for depriving the successful party 
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of his costs. If any money lias boon paid into Goui'L, and is 
still in Court, it will bo “ paid out to the plaintiff on his 
request, unloss tho Court or a judge shall otherwise ordor.” 
(Order XXII. r. 5 (b).) If the defondant is entitled to any 
costs, his counsel may apply to the judge for an order that 
such money remain in Court until after taxation as security 
for his costs. If the jury has assessed the plaintiff’s damages 
at a figure less than the amount paid into Court, the judge 
will givo judgment for the defendant, and he may, if he think 
fit, order the difforonce to be paid out to the defendant {Gray 
v. Bartholomew, (1895) 1 Q. B. 209); except whore the defen- 
dant has paid money into Court with a plea under Lord 
Campbell's Libel Act and has failed to prove the rest of the 
plea. {Dunn v. Devon, do. Newspaper Go., (1895) 1 Q. B. 
211, n.; Oxley v. Wilkes, (1898) 2 Q. B. 56.) Counsel for 
the unsuccessful party, if he thinks of appealing, should also, 

at this stage, ask for a stay of exeoulion, which is generally 
*•) 

granted, if at all, on the terms that he must bring a sum of 
money into Court and give notice of appeal within so many 
days. 

A judgment finally disposes of all controversy as to any of 
the matters in issue in the aotion. The rights of tho parties 
as to any such matter dopend in future wholly on the 
judgment. As long as that judgment stands, none of the 
issues raised in the action can be re-tried. The original 
cause of action is gone — transit in rem judioatam — it is 
merged in the judgment debt. This result is peculiar to a 
judgment: a mere stay of proceedings, or the acceptance of 
money paid into Court, has not the same effect. {Ooote v. 
Ford, (1899) 2 Oh. 93.) 
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APPEALS. 

Every motion for a now trial, or to set aside a verdict, 
finding, or judgment, is heard and determined by the Court 
of Appeal,* whioh can now sit in three divisions (2 Edw. VII. 
o. 31). Any party who is dissatisfied with tho verdict of the 
jury or with the finding of the judge on any issue of fact, 
may apply for a now trial, or to have the judgment enter od set 
aside and soma other judgment entered instead; or, if he is 
satisfied with the finding of the jury upon the questions 
submitted to them, he may complain that other questions 
ought to have been left to thorn, or that then vordiot has not 
boen properly entered, or that, upon their findings, the judg- 

* Thero is one exception. A motion to set aside tho judgniont of a 
referee, or to review his findings, or for a now trial of an action tried by a 
refereo must still ho mada to a Divisional Court, and not to tho Court of 
Appeal. (Order XL. r. 6 ; Forrest v. Todd, 70 L. T. 000 ; lYynne-Fincft v. 
Qhaytor, (1903) 2 Ch. 47S.) Tho word “refereo” includes a Mastor to 
whom an action is referred by consent under Order XIV. r. 7. {Fraser v. 
Fraser, (1905) 1 K. B. 368.) The notice of motion must be givon within 
the time prescribo tl by Order XXXIX. r. 4. But an application for a 
new trial after damages have been assessed by a jury beforo an undor- 
sheriff must he mado to the Court of Appeal. {Madam, &c, Co., Ltd. v. 
Leather, (1892) 1 Q. B. 85.) Appeals from all inferior Courts are still 
heard by a Divisional Court (Jud, Act, 1873, s. 45 ; Jud. Act, lb94, s. 1, 
sub.-s. (5); Harlow v. Mhuttkivorth, (1902) 1 X. B. 721); except appeals 
on questions of law under the Agricultural Holdings Act, 1908, and under 
Schedule II. of tho Workmen’s Compensation Act, 1906 (Order LVi-LL 
r, 20), and appeals from the Liverpool Court of Passage {Anderson y. Dmn, 
(1894) 2 Q. B. 222 ; Coates v. Moore, (1903) 2 K. B. 140); all of whioh go 
direct to tho Court of Appeal. 
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mont entered is wrong. In any case liis application must bo 
eitlior for a now trial or for judgment, tio generally asks Cor 
both. But whatever the terms of his notice of motion may bo, 
the Court of Appeal can always, if it thinks lit, either grant a 
new trial, or order judgment to be entorod ns justice may 
requiro. (Order XXXIX. r. 1a; Ordor LVIII. r. 5; Allcock 
v. Hall, (1891) 1 Q. B. 444; I ho Syndicate, Lid. v. Wyler, 
51 W. E. 320; 87 L. T. 83.) 

The Court of Appeal has, over auy action or matter brought 
before it on appeal, all the powers, authority and jurisdiction 
of tho High Court. (Jud. Aot, 1873, s. 19.) It can order 
the appellant to give security for the costs of tho appeal. 
{Wightwich v. Pope, (1902) 2 K. B. 99.) It can amend tho 
pleadings, enlarge time, receive fresh evidence, draw inferences 
of fact (Ordor LVIII. r. 4; Order XXXIX. r, 1a), direct 
issues to be tried, or accounts and inquiries to be taken or 
made (Ordqj- XL. r. 10), and generally it has power to givo 
any judgment and make any order which ought to have boon 
mado, and to make such further or other order as tho caso may 
require. (Order LVIII. r. 4.) If there was any miscarriage 
of justice at tho trial below, the Court of Appeal may grant 
a new trial as to so much of tho matter as the miscarriage 
affects, without interfering with tho decision on any other 
question. (Order XXXIX . r. 7 ; Marsh v. Isaacs, 45 L. J. C . P . 
505.) So, too, the Court may grant a new trial as against one 
defendant without granting it as to all, though the notice of 
motion must, as a rule, he served on all defendants. 

Notice of Motion. 

Every appeal from a final judgment or ordor, oxespt by 
consont of all parties, must be heard by not less than throo 
judges of the Court of Appeal. (Jud. Aot, 1875, s. 12; 1899, 
s.l.) The application is by motion, of which due notice must 
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bo givon to all parties directly afloctod by tiro appeal fourteen 
days at least before iho application is made to tlin Court. Tf 
the action was tried by a jury and the notico of motion asks for 
a now trial, it must bo served within ton days after the trial, 
or further consideration. (Order XXXIX. r. 4; Kamo v. 
Spratk, (1909) W. N. 251 .) If the action was tried by a jury, 
but tho notice of motion does not ask for a new trial, or if the 
action was triad without a jury, it must bo servod within three 
months from the time when judgment in the aolion is s’gned, 
entered, or otherwise perfected, or in the case of tho refusal 
o f an application, from tho date of such refusal (Order LVIII . 
r. 15.) Vacation time is not rockoned in computing the time 
for serving tho notico of motion. (Order XXXIX. r. -i.) Tho 
Court may direct that tho motion be served on other persons 
who liavo not been served by the appellant. (Order LVIII. 
r. 2.) Any party served with notice of an appeal is primd 
facie entitled to attend tho hearing, and, if the ^appeal fails, 
to he paid his costa, but not whore his attendance is obviously 
unnooessary and useless. {Ex parle Webster , 22 Oh. I). 136; 
In re New Callao , lb. 484.) 

The notice must state the grounds of the application, and 
whether all or part only of the findings is complained of. 
(Order XXXIX. r. 3.) It is not enough Cor the appellant 
merely to say that he complains of “ misdirection” ; tho notico 
must state how and in what manner the jury woro miadmeoted. 
{Pfeiffer v. Midland Tty. Co., 18 Q. B, D. 243; Murfett v, 
Smith, 12 P. D. 116.) If a respondent desires to contend on 
the hoaring of the appeal that the decision of the Court below 
should bo varied, ho should, before the hearing, give notic a of 
his intention to tho appellant; if he does not, tho Court may 
adjourn tho appoal or make a special order as to costs. (Order 
LVIII. rr. 6, 7.) 
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Questions, of Law and of Fad. 

An appeal on a matter oJ! law lias, os a rale, a greater ohanco 
of success than an appeal on any question of fact. If matters 
of fact only are involved, the judges of the Court of Appoal 
are naturally very reluctant to disturb the finding of the judge 
or jury below, who saw the witnesses, and had the opportunity 
of judging of tlioir demeanour in the box. Where the action 
was tried by a judge without a jury, the Court of Appeal will 
start with the presumption that the deoision of the Court below 
on the facts was right, and that presumption must bo displaced 
by the appellant. If he satisfactorily makes out that the 
judge below was wrong, the deoision will be reversed; if the 
matter is left in doubt, the Court of Appeal will not alter the 
decision of the Court below. ( Colonial Securities Trust Go. 
v. Massey, (1896) 1 Q. B. 38; Coghlan v. Cumberland, (1898) 
1 Ch. 704.^ And where the action was triod by a judge with 
a jury, it is still more difficult to disturb an adverse finding of 
fact. If there was any evidence to go to the jury on that 
issue, the Court will not, as a rule, Bet aside the finding, 
unless it be suoh as twelve reasonablo men could not honestly 
have found on tho evidence before thorn. Where there is con- 
flicting testimony, it is for tho jury, not tho Court, to decide, 
(Metropolitan By . Co. v. Wright, 11 App. Cas. 152; Spencer 
v. Jones, 13 Times L. K. 174; Jonesv. Spencer, 77 L. T. 536.) 
Hence it is generally safer to rely on a point of law. But 
it must be a point of law which was raisod at the trial below, 
unless tho appellant was taken by surprise or there aro other 
special circumstances which excuse the omission. ( Clouston 
v. Corry, (1906) A. C. 122; Norwich Corporation v. Nonoich 
Tramways , (1906) 2 K. E. 119.) If either party at the trial 
deliberately elects to fight one question only, on which he is 
beaten, he cannot afterwards on appeal raise another question, 
although that question was at tho trial open to him on the 
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pleadings and on Uio ©vidonce. ( Martin v. Gt. N. Ry. Co., 
16 C. B. 179; Browno v. Dunn, 6 R. 67; Gloucester Union v. 
Gloucester Industrial Society, 5 L. Gr. E. 493.) Bui it is 
the duly of overy Court io provont any abuse of its proooss; 
hence the Court may at any stage of the proceeding raiso of 
its own motion the question of tho illegality of tho contract 
sued on, although the point had not been raised in the argu- 
ment before it. ( Connolly v. Consumers' Cordage Co., 89 
L. T. 347; Luclcelt v. Wood, 24 Times L. E. 617.) Th© 
judge’s note is decisive as to the evidonce taken in the Court 
below; but either party may read a shorthand writer’s note 
to supplement, though not to overrule, the judge’s note. 
(. Laming v. Gee, 28 W. E. 217; 41 L. T. 744.) A oopy 
should bo made of ©very document that is really material for 
the use of each of the Lords Justices who hear the appeal. 


New Trial. * 

A motion for a now trial may bo made on any of the fol- 
lowing grounds: — 

(i.) That the judge misdirected the jury; 

(ii ) That the judge wrongly received or wrongly re- 
jected evidenoe; 

(iii.) That there was no evidence to go to tho jury; 

(iv.) That the verdict is against the weight of evidence; 
(v.) That fresh evidenoe has been newly discovered; 
(vi.) Surprise; 

(vii.) That the jury misbehaved; 

(viii.) That the damages are excessive or inadequate. 

(i.) and (ii.) A new trial will not bo granted on the ground 
of misdirection, or improper admission or rejection of evidence, 
if the respondent can satisfy the Court that no substantial 
wrong or miscarriage has been thereby occasioned. (Order 
XXXIX. r. 6; Anthony v. Halstead, 37 L. T. 433; Bray v. 
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Ford , (1896) A. C. 44; Tait v. Beggs, (1905) 2 It. It. 525.) 
T ho Court "wall not grant a now trial if it is satisfied that tho 
jury, if rightly directed, would still have roturnod tho sumo 
verdict. ( Per Lord .Esher, M. K,., in Merivale v. Carson , 20 
Q. B. D. at p. 281.) 

(iii.) and (iv.) That tkore was no evidence to go to tho 
jury ,on a particular issue is an objection in point of law; it 
moans that there was no evidenoc worthy of boing considered 
by tho jury; in the technical languago of the Courts, there 
muBt bo more than a mere scintilla of evidence. On tho other 
hand tho .objection .that the verdict is against the weight of 
the evidence raises a question of fact. The judge and jury 
bolow who saw .the witnesses and heard them cross-examined 
are the best judges of the weight of their evidence. It doos 
not matter how many witnesses swore one way, and how few 
the other. Where there is any evidence on both sides propor 
to ba submitted to a jury, their verdict once found must stand . 
(i Commissioner for Railways v. Brown, 13 App. Cas. 133.) 
In the absence of any misdirection, the Court will not in tor Lure 
to sot aside .a verdict or grant a new trial on the ground that 
the verdict was against tho weight of evidence, unless the verdict 
was one which no reasonable men could have found. (IF ebsler 
v. Friedeberg, ,17 Q. B. D. 736; Australian Fetes paper Co., 
Limited v. Bennett, (1894) A. C. 284; Cox v. English, die. 
Bank, (1905) A. C. 168.) “The verdict ought not to bo 
disturbed unless it was one whioh a jury, viewing the whole 
of the ovidenoe reasonably, could not properly find.” (Per 
Lord Herschell, L. C., in Metropolitan Ry. Co. v. IF right, 
11 App. Cas. at p. 154.) “If reasonable men might find 
the verdiot which has been found, I think no Court has juris- 
diction to disturb a decision of foot which tho law has con- 
fided to juries, not to judges.” (Per Lord Halsbury, 11 
App. Cas. at p. 156. But see the judgments of Lopes, L. J., 



NEW TRIAL. 


in Spencer v. Jones, 13 Timoe L. S. 174, and of the Flo use 
of Lords in Jonas v. Spanner, 77 L. T. 536.) 

(v.) A new trial will only ho granted upon the ground that 
fresh evidence has been discovered, when it oonld not with 
reasonable diligence have been discovered before the trial, and 
further, when it is so conclusive as to make it practically 
oortain that the verdict would have been different, if it had 
been adduced. ( Phosphate Sewage Company v. Mollcson, 4 
App. Cas. 801; Young v. Kershaw, 81 L. T. 531; Turnbull (ft 
Co. v. Duval, (1902) A. C. 429.) 

(vi.) “Surprise” is the term used to cover cases in which 
either party has boon prevented from having a fair trial 
through no fault ,of his own: a.g., if the case bo unexpectedly 
oallod on when ho was reasonably absent; if his opponent 
misled him as to timo or place of trial, or playc§ any other 
fraudulent trick on him; if tho case took a wholly unexpected 
turn which could not reasonably have boon anticipated; or if 
a material witness was kept away by his opponent. Whenover 
a new trial is moved for on the ground of surprise, there must 
be an affidavit sotting out tho facts. “ Surprise is a matter 
extrinsic to ,tho record and the judge’s notes, and consequently 
can only bo made to appear by affidavit.” (Per Maule, J., in 
Hoarev. Silverlock (No. 2), 9 0. B. 22.) 

(vii.) The misconduct of tho jury or of an officer of the Court 
is ground for a now trial, if it really prevented either party 
having a fair trial. A now trial will not be granted merely 
on tho ground that the jury expressed an opinion during the 
judge’s summing-up inconsistent with their subsequent verdict 
(Napier v. Daniel, 3 Bing. N. C. 77); nor on the ground that 
either judge or jury prematurely expressed a strong opinion 
as to the case either way. ( Lloyd v. Jones, 7 B. & S. 475.) 
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It would bo other wise if a, juror bo Core being sworn had 
expressed a. determination to givo his verdict a eortain way 
(Ramadge v. Ryan, 9 Bing. 333; Allirn v. Boullber. , 9 Ex. 
738; 23 L. J. Ex. 208); or if the jury arrived at thoir verdict 
by drawing lots, or in any other way made an improper com- 
promise without really trying the issues submitted to them 
(Falvey v. Stanford, L. R. 10 Q. B. 54); or if handbills 
abusing the plaintiff were distributed in Court, and shown to 
tho jury on the day of trial. ( Coster v. Merest, 3 B. & B. 
272.) 

(viii.) Where the damages claimed are unliquidated, the 
Court soldom grants a new trial on the ground that the amount 
awarded by the jury is either too Bmall or too great. “ The 
assessment of damages is peculiarly the province of the jury.” 
( Davis v. Shepslone , 11 App. Cas. at p. 191.) The Court will 
not grant new trial on the ground of excessive damages, 
unless they think that, having regard to all the circumstances 
■of the case, the damages are so largo that no jury could 
reasonably have given them. ( Praed v. Graham, 24 Q. B. D. 
53.) But a new trial will be granted if tho Court comes to the 
■conclusion that the jury applied a wrong measure of damages 
or must have taken into consideration mattors which they ought 
not to have considered. ( Johnston v. Gt. W. Ry. Co., (1904) 
2 K. B. 250.) The Court of Appeal on an application for a 
new trial has no power, without the consent of both parties, to 
alter tho amount of damages awarded by the jury. ( Watt v. 
Walt, (1905) A. O. 115, overruling Belt v. Lawes, 12 Q. B. D. 
356; and Qatty v. Farquharson, 9 Times L. R. 593.) 

Still rarer are the cases in which a new trial has been 
granted on the ground that the amount of the verdict is too 
small. The rule is that where there has been no misconduct 
on tho part of the jury, no error in the calculation of figures, 
and no mistake in law on the part of the judge, a new trial 
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will not bo granted. ( Rm&all v. Hayward, 5 Bing. TST. 0. 
424; Forsdilce v. Slone, L. B. 3 0. P. 607.) Bui a new trial 
will be grantod i£ it can bo shown that the jury wholly omitted 
to consider somo substantial element of damage whioh thoy 
ought to have takon into their consideration. (Phillips v. 
L. <£ S. W. By. Co., 5 Q. B. D. 78; Johnston v. Gt. W. By. 
Co., (1904) 2 K. B. 250.) 


Appeal as to Costs. 

By sect. 49 of the Judicature Act, 1873, no order made by 
the High Oourt of Justice or any judge thereof, by the consent 
•of parties, or as to costa only,* when such costs are by law left to 
the discretion of the Court or that judge, shall he subject to any 
appeal, except by leave of tho Court or judge making such order. 

But it often happens that a decision which in form affects costs 
only is really a decision on the merits of the case, or involves the 
docision of some matter of principle, or implies that one of the 
parties has been guilty of misconduct. In theso oaBes^m appeal is 
allowed; e.g., where a trustee ( Cotterell v. Stratton, L. B. 8 Oh. 
295; In ro Isaac, (1897) 1 Oh. 261), or an executor ( Farrow v. 
Austin, 18 Ch. D. 68), or a mortgagee (In re Beddoe, (1893) 1 Ch. 
p. 655), or an official liquidator (In re Silver Valley Mines, 21 Oh. D. 
•381) is refused costs. So where a solicitor is ordered to pay costs 
personally. (In re Bradford, 15 Q,. B. D. 635.) “ Where the 

judge’s jurisdiction over costs depends upon the existence of some 
breach of an injunction or misoonduct, it seems to me that an 
appeal lies against Ms finding that there has been a breach of the 
injunction or misconduct, even although he only inflicts costs. 
■Snob a case is not, I think, witMn Order LXV. r. 1. It really is 
an appeal against the finding, by means of which the judge clothes 


* The rule that no appeal is allowed as to costs only does not apply to 
an appeal from a Master to a judge at Chambers in the King’s Bench 
Division. (Foster v. Edwards, 48 L. J. Q. B. 767 ; post, p. 366.) No 
appeal lies from the decision of an official referee as to costs, when the 
whole action has beon referred to him, except by his leave. ( Minister & 
Co. v. Apperhj, (1902) 1 K. B. 643 ; 86 L. T. 625.) 
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himself -with tlie jurisdiction to infliot costs.” (Per Bowen, L. ,T., 
in Stevens v. Metropolitan District By. Co., 29 Oh. T). at p. 73.) 
Thus, whore at the trial the judge simply ordered the successful 
defendant to pay the costs of the action, an appeal lay ; for such 
an order oould not have been made without in effect deciding that 
the plaintiff had a good cause of action, and that was therefore the 
real question involved in the appeal. (Dicks v. Yates, 18 Oh. D 
76.) So, if a judge who has tried an action in the King’s Bench 
Division with a jury makes a speoial order under Order LXV. r. 1, 
depriving the successful party of costs, an appeal lies on the question 
whether any “ good cause ” existed enabling him to make such an 
order. For this is not an appeal as to costs, but as to the jurisdiction 
of the judge to make any order at all affecting the oosts. (Jones v. 
Curling, 13 Q. B. D. 262 ; Huxley v. West London Extension By. 
Co., 14 App. Oas. 26.) 


Appeal from an Interlocutory Order or Judgment. 

From any order made in the King’s Bench Division by a Master 
or District Registrar (Order XXXV. r. 9) there is always an appeal 
as of right to the judge at chambers. So in the Ohancory Division 
any party is entitled to have any matter that has been beforo the 
Master reheard by tho judge, though such a rehearing is not strictly 
an appeal. Once the judge has given his decision, all further- 
appeal is discouraged. In all matters of practioe and procedure — 
and these words have receivod a very wide interpretation — every 
appeal from the decision of a judge in an notion pending in the 
High Oourt is to the Court of Appeal, and, save in the few cases 
mentioned below, no appeal at all is allowed, exoept by leave of 
the judge or of the Oourt of Appeal, Again, an appeal from an 
inferior Court lies, as a rule, to a Divisional Court (see ante, 
p. 327, n.), and in such a case no further appeal is allowed from 
the deoision of the Divisional Court, except by leave of that Oourt 
or of the Court of Appeal. (Jud. Act, 1 894, s. 1 (5) ; Wynne- Finch v. 
Chaytor , (1903) 2 Oh. 475.) The leave of the Divisional Court or 
judge should he asked first ; if it is refused, then the leave of the 
Court of Appeal may be asked ; but it is rarely granted where the 
Oourt or judge below has refused leave. (But see Moore Co. v. 
Singer, S(c. Co., (1904) 1 K. B. B20.) Leave may he given to appeal 
on one point only. ( Jones v. Biernstein, (1900) 1 0. B. 100.) 
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In a fow cases an appeal lies without leave — 

(a) from an order refusing unconditional leave to defend an 

action (Jud. Act, 1894, s. 1 (a)) ; 

(b) wherever the liberty of the subject or the custody of 

infants is concerned ; 

(c) in all cases of granting or refusing an injunction or 

appointing a receiver ; 

(d) from any deoision determining the claim of any creditor, 

or the liability of any contributory, or the liability of 
any director or other officer in respect of misfeasance 
or otherwise under the Companies (Consolidation) 
Act, 1908 ; 

(e) from tho summary decision of a judge in an. interpleader 

proceeding ( Waterhouse $ Co. v. Gilbert , 15 Q,. B. D. 
669 ; Van Laun Sf Co. v. Baring Brothers Sf Co., (1903) 
2 K. B. 277) ; 

(f) from any order on a special case stated under the Arbitration 

Act, 1889 (Jud. Act, 1894, s. 1 (1) ). 

On tho other hand, there are some cases in which no appeal lies 
at all to tho Court of Appeal, leave or no leave — 

(a) in any criminal cause or matter* (Jud. Act, 1873, s. 47) ; 
(h) from any order made by consent ; 

(o) from any order made as to costs only (see ante, p. 335) ; 

(d) from an order extending time for appealing (Jud. Act, 

1894, s. 1 (1) (a)); 

(e) from an order of a judge giving unconditional leave to 

defend an action (Jud. Act, 1894, s. 1 (3) ); 

(f) from the High Court, sitting as a Prize Court (Jud. Act, 

1891, s. 4) ; 


* These words have been construed very comprehensively. No appeal 
ie allowed on “ any question raised in or with regaid to proceedings, the 
subject-matter of which is criminal, at whatever stage of tho proceedings 
the question arises.” ( Per Lord Esher, M. R., in Ex parte Woodhall, 20 
Q. B. D. at p. 836.) And the subject-matter is deemod to he criminal 
whenever the proceedings may end in the impiisonmont of the defendant 
{Seaman r. Burley , (1896) 2 Q. B. 344), unless a statute has expressly 
declared the money sought to he recovered by such proceedings to be 
“a oivil debt.” ( Southwarh and Vauxhall Water Go. v. Hampton U. D. O., 
(1899) 1 Q. B. 273.) 

o.r. z 
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(g) -where any statuto provides that the decision of the Court 

or judge below is to he final (App. Jur. Act, 1876, s. 20 ; 
see Ex parte Pulbrooh , (1892) 1 Q, B. 86) ; 

(h) where any statute provides that there shall be no appeal, 

except with the leavo of some specified porson, and he 
refuses to givo leave (Ex parte Stevenson, (1892) 1 Q,, B. 
394, 609 ; Lane v. Esduile, (1891) A. 0. 210) ; 

(i) and, probably, there is no appeal from the decision of a 

judge expunging the entry at Stationers’ Hall of copy- 
right in a picture (Chappell v. Pur day, 12 M. & W. 
303 ; Ex parte Davidson , 2 E. & B. 578 ; 18 O. B. 297 ; 
“ The Young Duchess ,” 8 Times L. Tt. 41). 

An appeal from an interlocutory judgment or order may be 
heard by two judges. (Jud. Act, 1875, s. 12.) As to the time 
within which notice of appeal must be served, Bee Order LVIII. 
r. 15, 


Rouse of Lords. 

From tli,p Court of Appeal there is, for those who can afford 
tho luxury, an appeal to the House of Lords. The praotioo on 
suoh appeal is regulated by the Appoilato Jurisdiction Acts, 
1876 and 1887, and tho Appeal (Formd Pauperis) Act, 1893, 
and by certain standing orders and directions which will bo 
found in the Annual Praclico, 1912, Vol. 11., Part VTT., 
pp. 952 — 980; and in Denison and Scott’s House of Lords 
Practice. 
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ClIiPTER XXI. 

EXECUTION. 

Execution is tho procsss by which, a judgment of tho 
Court is enforced. And it behoves a successful plaintiff to 
proceed to execution promptly, lost ho lose the fruits of his 
viotory. 

Execution is generally effected by a writ directed to the 
sheriff or other proper person, commanding him to lake certain 
compulsory proceedings for the purpose of oarrying into effect 
tho judgment of the Court. There are several such writs; and 
it is not proposed to discuss in dotail in this chapter all tho 
various methods of execution, but morely to give an outline 
of the most usual methods of enforcing a judgment in tho 
ordinary form. 

The simplest form of a judgmonl is that the dofondant do 

pay the plaintiff £ ; it is not usual to specify any time 

within which payment must bo made; and in tho absonce of 
buck a limitation, tho monoy must be paid forthwith, and tho 
judgment creditor may at once proceed to oxocution. He may 
sue out a writ cither of fi. fa. or elegit under Order XLIII., or, 
in some costs, he can apply under Order L. r. 15a for equitable 
execution by moans of a receiver. If he knows of anyono 
who owes monoy to the judgment debtor, ho ca,n procoed to 
attaoh the debt under Order XLV. If the judgmont debtor be 
a benoficod clork, tho profits of the living may be sequestered 
under rules 3 and 4 of Order XLIII. Imprisonment for debt 
is abolished; but a judgmont debtor, who can pay and will not, 
may be committed to prison for six weeks under sect. 5 of tbo 

z 2 
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Debtors Act, 1869 (32 & 33 Viot. c. 62); such imprisonment 
d,oos not extinguish the debt. 

1. Fi. fa . — The most ordinary form of oxeoution is by -writ 
of “ fieri facias." This writ icommands tho sheriff to cause io be 
made out of the goods and chattels of tho judgmont debtor tho 
sum recovered by tho judgment, togethor with intorost at ihe 
rate of Al. per cent., and immediately after tho execution of 
the writ to bring the money and interest boforo the Court, to 
be paid to the judgment creditor. By the authority thus given 
him, the sheriff may entor the house of the execution debtor 
and seize what goods can be found there belonging to tho 
debtor; he must not seize goods which are the property of 
someone else. He may also enter the house of a third person, 
if the goods of the debtor bo actually therein; but in this case 
there is always the risk that the house may contain nothing 
belonging fo tho debtor, and then tho sheriff would bo liablo 
to pm action of trespass. 

Under a fi. fa. tbo sheriff may eoizc and sell all tho personal 
goods (and chattels belonging to the oxocution doblor that ho 
can And, and which can be sold, with the exception of the 
wearing apparel and bedding of the judgmont debtor or his 
family, and the ,tools and implements of his trade; providod 
the value of such excopted articles docs not cxoeod in the 
whole 51. (8 & 9 Viet. c. 127, s. 8.) Tho sheriff can soil 
under a fi. fa. a lease or term of years bolongmg to the debtor, 
and execute an assignment of it under his seal of office to the 
purchaser. But he cannot sell an estate m fee, or for life, 
or an equitable interest such as an equity of redemption, or 
things which are fixed to the freehold and which at common 
law would pass on death to tho heir, and not to the executor, 
of the owner. Growing corn and other crops which are raised 
hy the industry of man may he taken in execution; hut fruits 
of the earth which yield no annual profit, or which are produced 
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without the labour ol man, oannot bo seized by tho &horilf . Tho 
soizuro and solo oC straw, chaff, turnipR, iaanuro, bay, grasses, 
roots, vegetables, and growing uropB on land let to farm are 
regulatod by the oxpress provisions of tho statutes 56 Goo. III. 
o. 50 and 14 & 15 Viol. c. 25, s. 2. The shoriff cannot take 
goods which are in tho custody of tho law, sb by distress; but 
since the passing of the statute! & 2 Viet. c. 110, s. 12, bo 
may seize choses in action , such as bank-notes, cheques, bills 
of exchange, bonds, and other socurities for money. (See 
Johnson v. Piclcmng, (1908) 1 K. B. 1.) 

It often happens that when a sheriff seizes goods under an 
execution some third person intervenes ancl claims that the 
goods are his, or that he has a charge on thorn under a bill of 
sale or otherwise. In suoh cases, the sheriff applies to a Master 
at Judges’ Chambers for protection. He takes out a summons 
called “an interpleader summons," and serves it on both the 
claimant and tho execution oroditor. All tlireo parties then 
appear boforo the Mastor, who generally disposes of the ease 
then and there, if tho amount in dispute is not largo and no 
difficult question of law or faet arises. In other oases, he 
directs an “issue” (see ante, p. 64) to be tried between the 
claimant and tho execution oroditor. If the claimant will pay 
into Court a reasonable amount to abide the event of the 
issue, tho sheriff will bo ordered to withdraw from possession 
of the goods; if not, the Master will order so many of the 
goods to ,be sold as will realize tho amount of the judgment. 
The procedure on an interpleader summons and issue is now 
regulated by Order LVII! 


* This is called “ a sheriff’s interpleader,” to distinguish it from an 
analogous proceeding called " a stakeholder’s interpleader,” which, has 
nothing to do with tho execution of a judgment. A stakeholder’s inter- 
pleader arises in this way : an aotion is sometimes brought against a 
person to reoover money or goods in whioh he himself claims no interest, 
hut whioh is olaimed by someone besides the plaintiff. It is obviously 
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2. Elegil. — Where tlio debtor has land, u writ of “ elegil" 
may also issue to enforce a judgment lor the payment of 
money. Undor this writ the sheriff places the execution 
creditor in possession of the whole of the debtor’s land, which 
he holds till the judgment is satisfied. Formerly under an 
elegit tho sheriff could also seize the debtor’s goods; but now, 
by sect. 169 of tho Bankruptcy Aot, 1883, a writ of elegil no 
longer extends to goods. Under tho statute 27 & 28 Yiot. 
c, 112, no judgment affects land so as to be a charge on it 
until it has actually been taken in execution by the sheriff; 
and this is so, even where tho interest of tho judgment debtor 
in the land is of such a kind that it cannot be taken in execu- 
tion. ( Rood-Bans v. Cathcart, (1895) 2 Ch. 411.) 

3. Equitable execution. — In some cases in which oxecution 
could not be had at law, equitable rcliof oould bo obtained by 
the appointment of a receiver. Though called equitable execu- 
tion, “ it is not execution, but a substitute for oxecution.” (Per 
Bowen, L. J., in In re Shephard, 43 Ch. D. at p. 137.) Thus, 
a receiver will be appointed to rocoivo a fund in Court, or a 
legacy not yet payable, or a sharo of the procoods of tho Balo of 
land not yet sold. Tho appointment of such a receiver operates 
aB an injunction to restrain the judgment debtor from himself 
receiving the moneys, and prevents his dealing with them to the 
prejudice of tho oxecution creditor. (Zra re The Marquis of 
Anglesey, (1903) 2 Ch. 727.) In this way, too, an execution 


unjust that the defendant should, under these circumstances, be put to 
the expense of defending an notion in which he has no interest, while, on 
the other hand, if he pays the debt, or hands over the goods, to the plain- 
tiff, he may exposo himself to an action at the suit of tho othor claimant. 
Such a defendant is allowed to take out au interpleader summons under 
Order LYII., on tho hearing of which tho action will bo summarily 
stopped against the defendant, and the two adverse claimants will be 
made partios to an interpleader issuo, and so light out the matter between 
themselves. 
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creditor can sometimes secure payment oC liis debt out or an 
equity o£ rodomption or any other interest in land which ooulcl 
not be reached by the ordinary process of execution at law. 
A judge will only appoint a receiver in cases in whioh such an 
appointment would have boon made before the Judicature Act. 
{Holmes v. •Millage, (1883) 1 Q. B. at p. 558; Harris v. 
Beauchamp, (1894) 1 Q. B. 801; and see Goldschmidt v. 
Metallwerlce , (1906) 1 K. B. 373.) And in determining 
whether it is just and convenient to appoint a receiver by way 
of equitable execution, the judgo will always have regard to 
the amount of tho debt claimed by tho applicant, to the amount 
which may probably be obtained by tho rocoiver, and to tho 
probable costs of his appointment. (Order L. r. 15a.) 

Tho judgmont oreditor of a man who is a partner in a firm 
oan, under scot. 23 of the Partnership Act, 1890 (53 & 54 Viet, 
c. 39), obtain an order charging that partnor’s interest in the 
partnership property and profits with payment of tho amount 
of tho judgmont debt and interest thoroon, and by the same 
or a subsoquont order a receiver may bo appointed of that 
partner’s share of profits (whothor already declared or accruing) 
and of any other money which may be coming to him in respect 
of tho partnership . (And sec Ordor XL VI. r. 1a.) 

4. Attachment of debts.— Any debt owing to the judgment 
debtor from any other person within tho jurisdiction of the 
Court can be recoverod by the judgment creditor towards the 
satisfaction of his judgmont, by a process known as “ attach- 
ment of debts.” In order to ascertain what debts are owing to 
tho dobtor, it is often ncoessary to obtain an order for his 
examination. If the judgmont dobtor disobeys the ordor, he is 
liable to bo committed to prison. Either before or after any 
oral examination of the judgmont debtor, the judgment 
creditor may apply ea; parte to a Master for an ordor, which 
is technically known as “a garnishee order nisi.” He must 
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be propared with an affidavit showing that judgment has boon 
reoovorod, and is still unsatisfied, and to what amount, and. 
that a certain person named, within jurisdiction, owes tho 
judgment debtor money. Tho Master theroupon may make 
an order attaching the debt owing or accruing to tho judgment 
debtor from such person (who is keneoforlh callod “tho 
garnishoo”), and ordering the garnishee to appear and show 
cause why he should not pay such debt to tho judgment 
creditor, or so piuoh of it as may suffice to satisfy his claim. 
(Order XLV. r. 1.) This order should, as a rule, be personally 
served ,upon tho garnishee; and, as soon as it iB Berved on 
him, it binds the debt in his hands; he must not after 
service pay any money to tho judgment debtor (r. 2; 
Edmunds v. Edmunds, (1904) P. 362). The garniBhce must 
appear as 'the order 'directs, if he wishes to disputo tho debt 
or his liability to be thus garnished. If tho garnishee docs 
not appear in obedience to tho order nisi, or does not dispute 
his liability, and does not pay into Court forthwith tho amount 
due from 'him to the judgment debtor, or an amount equal to 
the judgment debt, the Mastor may order execution to issuo 
against the garnishee without any previous writ or process, 
to levy the amount due from him, or so much thereof as may 
he sufficient to satisfy the judgment debt. If tho garnishee 
appears and disputes his liability, the Master, instead of order- 
ing that execution shall issue, may direct that any issue or 
question necessary for determining his liability be tried 
(rr. 3, 4). Payment into Court by, or execution levied ,on, 
the garnishee under any such order is a valid discharge to him 
of his debt to tho judgment debtor, to the amount paid or 
levied, even though such order be subsequently set aside, or 
the judgment reversed (r. 7). 

5. An order charging stock or shares belonging to the 
judgment debtor may also bo applied for under Order XLVI. 
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The same Order deals with proceedings in lion oC distringas 
and slop orders. 

6. Writ of possession. — II Lho plaintiff succeeds in an action 
lor lho roeovory of land, tho judgment -will be “that the 
plaintiff do recover possession of tho land in the Statement of 

Claim describod as and the plaintiff is entitled at once 

to a writ of possession , bidding tho sheriff Lo ontor on the 
same, and -without delay to “ causo the plaintiff to have 
possession of tho said land and promises with tho appurten- 
ances.” A fi. fa. for the amount of the mesne profits and 
oosts may be joined in the same writ The costs of a writ 
of possession ,aro in the discretion of the Court, ( Dartford 
Brewery Co., Ltd. v. Moseley, (1906) 1 K, B. 462.) 

7. Wiit of delivery. — If a plaintiff has reeovorod judgment 
for tho recovery of any property otlior than land or money, 
ho must wait fourteen days boforo issuing execution, unless 
he can obtain spocial leavo to issue it at an earlier date. 
(Order XLII. r. 19.) Tho dofondanl iB allowed this inlorval 
in which to comply voluntarily with tho ordor of the Court. 
If he docs mot oboy tho judgmont within that period, a writ 
of delivery will issuo: as to which, seo Ordor XL VIII,; and 
Hymas v. Ogden, (1906) 1 K. B. 246. Such a judgment 
may also be onforoed by writ of attachment or by writ of 
sequestration. (Ordor XLII. r. 6.) 

8. Writ of attachment. — Whero a judgment directs the 
performance of any specific aot other than the payment of 
money (suoh as the removal of a nuisance or the production 
of an account), or requires anyone to abstain from doing 
anything, it may be onforced by proceedings againsl the 
person, and sometimes also against tho goods, of the party 
involved. (Order XLII. r. 7.) Wilful disobedience to a 
judgment directing any person to do a speoific act is a 
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contempt ,of Court, and is punished by stringent process . A 
copy of tho judgment must first bo personally served on him, 
indorsed with a spooial memorandum in tho form given in 
Order XLI. r. 5, unloss indeed ho has already had notice of 
the judgment and is evading formal sorvico thereof. ( Kistler 
v. Tettmar, (1905) 1 K. B. 39.) Tho plaintiff must thon 
wait till the time specified in the judgment for doing tho 
act lias elapsed, or, if no such time bo specified, till a 
reasonable time has olapsed. Ho may thon apply for a 
writ of attachment commanding tho sheriff to arrost the 
person, and bring him before the Court to answer for his 
oon tempt. Tho leave of a judge must be obtained before 
issuing a writ of attachment, and notico of the application for 
leave must be given to tho party whom it is proposed to attach. 
(Order XLIV. r. 2; In re Evans,- (1893) 1 Ch. 252.) The 
person attached, in general, remains in prison until he has 
purged his contempt by doing tho act required. A judgment 
for tho payment of money into Court may in some casos bo 
enforced by attachment, but moro generally by sequestration. 
(Order XLII. r. 4.) 

9. Writ of sequestration . — Where any person is by any 
judgment or order directed to pay money into Court, or to do 
any .other act in a limited time, and after duo service of sucli 
judgment or order wilfully disobeys the same, tho person pro- 
secuting such judgment or order will, at the expiration of tho 
time limited for the performance thereof, be entitled, without 
obtaining any order for that purpose, to issue a writ of 
sequestration against the estate and effects of sucli disobedient 
person. (Order XLIII. r. 6; Stanoomb v. Trowbridge 
U. D. G (1910) 2 Ch. 190.) But a writ of sequestration 
will not issue against the corporate property of any corpora- 
tion without special leave. (Order XLII. r. 31 .) Such a writ 
is directed to commissioners, generally four in number, called 
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sequestrators, giving thorn authority to cntor on. the lands of 
tho porson in contempt and sequester and rccoivo into their 
hands tho rants and profits of nil his real estate, and all his 
goods and chattels, and to dolain them until the contempt be 
cleared. All moneys that come into the hands of tho seques- 
trators may be applied by them to moot tho demand of the 
party prosecuting tho writ. But they must apply for leave 
before they sell any of tho goods and chattels Boquestorod, and 
tho proceeds of such a salo will he dealt with as tho Court 
may direct. 

If judgment has been recovered against a firm, execution can 
at onee issuo without leave against all proporty of the firm 
within jurisdiction, and also against tho goods of any individual 
partner who was served with tho writ. But tho plaintiff cannot 
without leave issue oxcoution against any person who was not 
servod with the writ. If suoh porson dispute his liability an 
issue will probably bo direoiod to determine whetjjor he was a 
partner or held himself out as a partnor at tho dato of the 
contract. (Order XLVTIIa. i\ 8; Davis v. Hyman, (1903) 
1 K. B. 854.) 



( 348 ) 


CnAPTER XXII. 

1 COSTS. 

Last comes the important question of “ Costs.” The word 
is sometimes used to denote the remuneration which a party 
pays to his own solicitor. But it properly means that sum of 
money which the Couit or a 3udge orders one litigant to pay 
to another to componsate tho latter for ‘tko expense which 
he has incurred in the litigation. The amount so awarded 
seldom, if over, repays tho whole outlay which the successful 
litigant has hecn compelled to make, for tho order of the 
Court or jrdge almost invariably directs that the costs he 
taxed, and the taxing Master very rarely allows tho full 
amount which the successful party has to pay to his own 
solicitor. The amount allowed on taxation is callod “taxod 
costs,” and this, as a rule, is all that tho unsuccessful party 
has to pay to his opponent. The differonco between “taxed 
costs” and the amount which the successful party is liable 
to pay to his own solicitor is known as “extra costs,” and 
this tho successful party must pay out of his own pocket. 
Sometimes, however, ,the Court or judge orders that tho costs 
payable by one party to another should bo taxed “ as between 
solicitor and client,” and then a much more liberal allowance 
is made. All costs are allowed which a solicitor would 
reasonably incur in the ordinary oonduot of the case. But 
it often happens that even after a taxation of this kind the 
successful party is still called on to pay some portion of his 
solicitor’s hill; for the taxing Master may think that some 
items of expense were incurred unnecessarily. 
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Tho Court of Chancory assumed from its commoncomont 
the powor to deal with all questions of costs without the 
aid of tho Legislature. Hence, subject to tho oppress pro- 
visions ,of any special Act (In re Fisher, (1894) 1 Oh. 450), 
the posts of a Chancery suit have always been in tho discretion, 
of tho judgo who tried the oase, though ho is bound of course 
to .exercise his disorelion judicially. But in the Courts of com- 
mon law the right to costs has always been tho creature of 
statute, and was, by the earlier statutes at all events, made ta 
depend entirely on the result of the litigation (or, in legal 
language, tho costs followed the event) . Whichever party had 
judgment recorded in his favour recovered costs; and the 
judge had no discretion in the matter till the soventoenth 
century, and then only of a very limited hind. Now, however, 
the fight to costs in any action in the Kang’s Bench Division 
depends on two questions:— 

Was tho action tried by a judgo with a jury, or by a judge 
alone? 

Was the action of such a kind that it could have boon tried 
in tho County Court? 

I. Thial bv Judge alone. 

If tho action be tried by a judgo alone, ho has full power to 
deal with the costs as in his discretion ho deems right. He 
must not, however, apply a general rule which in fact excludes 
the exercise of a discretion. (Bew v. Bew, (1899) 2 Ch. 467.) 
Materials must exist upon which the discretion can bo oxercised 
(Civil Service Co-operative Society v. General Steam Naviga- 
tion Co., (1903) 2 K. B. Y56; F. Iimg & Co. v. Gillard <ECo., 
(1905) 2 Ch. 7); and his discretion must bo oxercised judicially 
(Edmund v. Mccrlell, 24 Timos L. R. 25). The judgo 
generally deals expressly with the costs in his judgment. If 
he does not, the counsel for the successful party should ask 
for them. 
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II. Trial by Jury. 

Where, howovor, tho action is tried by a judge with a jury, 
different considerations apply, and tho result will largely 
dopend on whether tho action could or could not have been 
tried in the County Court. Let us doal first with cases over 
which a County Court has no jurisdiction. 

(a) Actions of a Icind that cannot he trie&in a County Court. 

Actions for breach of promise of marriage, libel, slandor, and 
seduction cannot be commenced in tho County Court; nor can 
actions involving the title to any toll, fair, market or franchise; 
nor actions of ejectment nor any other action, in which tho titlo 
to any corporeal or incorporeal hereditament oomos in question 
or whero an easoment or liconco over hereditaments iB claimed, 
if the yearly rent or value of the hereditaments exceeds 1 00L 
a year. To thoso actions, thoroforo, soot. 116 of tho County 
Courts Act,' "1888, does not apply; and tho amount recovered 
does not decide tho quostion of costs. A vordict for any 
amount, however small, will oarry costs, unless tho judgo before 
whom such action is tried, or the Court, “ shall for good oauso 
otherwise order.” (Order LXV. r. 1.)* In othor words, it 
an action that cannot bo heard in a County Court bo triod in 
tho High Court by a judgo and jury, tlio successful parly will 
be entitled to his costs, unless some spooial order bo made, 
and suoh an order can only be made “ for good causo.” 

Hence, however small the verdict, tho plaintiff’s counsel 
need not fask for costs; his olient will havo tho general costs 
of the .action, ’if nothing be said.f It is for the defendant’s 

* The provisions of the Public Authorities Protection Act, 1893 (56 & 57 
Yict. 6. 61), do not deprive the judgo of his power in a proper case to make 
a special order as to costs. This is so, whether the action has been tried 
with or without a jury. ( Bostork v. Ramsey U. 3. 0., (1900) 1 Q,, B. 357 ; 
(1900) 2 Q. B. 61 6 ; Leckliampton Quanies Co. y. Ballinger , 93 L. T. 93.) 

f There is an exception to this rnlo. By sect. 1 of tho Slander of 
"Women Act, 1891 (54 & 55 Yict. c. 51), in any action for words spoken 
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counsel in tsucli a caso to apply to tho judge, as soon as the. 
verdict is givon, for an order depriving tho plaintiff of his 
costs. As ,a rule, such au order will only be made whore 
“ contemptuous ” damages, such as a farthing or a shilling, 
have boon givon, and not always thou. Tliero must bo somo 
good oausc, .beside tho smallnoss of the damages, to give tho 
judge jurisdiotion to make such an order — something either 
in the .conduct of the parties or in the facts of the case which, 
in spite of tho finding of tho jury, makes it more just that tho 
costs should not follow the event. {Jones v. Curling, 13 
Q. B. D.262; but seo tho remark of Phillimore, J., in Nicolas 
v. AtMnson, 25 Times L. R. 568.) 

A successful dofendant may also bo deprived of his costs, 
if there be good cause. {Sutcliffe v. Smith, 2 Times L. R. 
881; Granville & Co. v. Firth , 72 L. J. IC. B. 152; Butler v . 
Mice, (1910) 2 Oh. 277.) But ho cannot bo made io pay 
the whole costs of the action undor any oircumstajjoos . {Diclcs 
v. Yates, 18 Oh. D. 76, 85; Be Foster v. Gt. W. By. Co., 8 
Q. B. ,D. at pp. 521, 522; Andrew v. Grove, (1902) 1 K. B. 
625.) 

"The judge should look, in the first place, at the result of the 
action itself, namely, tho verdict of the jury, and he should look 
also at the conduct of the parties to see whether either of them had 
in any way involved the other unnecessarily in the expense of 
litigation, and heyoud that ho should consider all tho facts of the 
case so far as no particular fact was concluded by the finding of tho 
jury.” {Per Bowen, L. J., in Jones v. Curling, 13 Q.. B. D. at 
p. 272 ) “ But it is the duty of the judge who tried the ease, and 
the duty of the Court of Appeal also, to consider the whole circum- 


and made actionable by that Act, " a plaintiff shall not recover moro costs 
than damages, unless the judge Bhall certify that thore was reasonable 
ground for bringing the action.” lienee, in this caso it is neoessary for 
the plaintiff’s counsel to ask for a certificate, unless the verdict is so large 
that it clearly oxceods the amount at which the costs of the action will 
be taxed. 
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stances of the caso — everything which led to tho action, everything 
which led to the libel, everything in the conduct of the parties 
which may show that the action was not proporly brought in respect 
of tho libel complained of.” ( Per James, L, J., in Harnett v. Vise, 
6 Ex. D. at p. 811.) “Everything which increases the litigation 
and the costs, and which places upon the defendant a burden whioh 
he ought not to bear in the courso of that litigation, is perfectly 
good cause for depriving the plaintiff of costs.” {Per Lord Hals- 
bury, L. 0., in Huxley v. West London Extension Ry. Co,, 14 App. 
Cas. at p. 32.) The words “ good cause” embrace 11 everything for 
whioh the party is responsible connected with the institution or 
conduct of the suit, and calculated to occasion unnecessary litigation 
and expense.” . ( Per Lord Watson, ib. at p. 33.) “The judge is 
not confined to the consideration of the defendant’s conduct in the 
actual litigation itself, but may also take into consideration matters 
which led up to and were tho occasion of that litigation.” ( Per 
A. L. Smith, L. J., in JBostocJi v. Ramsey U. D. C., (1900) 2 Q. B. 
at p. 622.) 

1 llustraiions. 

“ The mere fact of a plaintiff, in an action for lihol or slandor, recovering 
only a farthing or a shilling damages is not of itself good enuso for 
depriving him of costs. * Good oause ’ must be something more than tho 
mere smallness of damages. Tho smallness of the damagos, however, is 
an important element to bo considered, if thoro aro any other circum- 
stances which can be taken into account.” Per A. L. Smith, L. J., in 
O'Connor v. The Star Newspaper Co ., Ltd., 68 L. T. at p. 148. 
Tipping v. Jepson, 22 Times L. R. 14. 3. 

“ Should the jury, in an action for an assault or libel, award tho 
plaintiff an ignominious compensation, it would not follow that the judgo 
ought as of course to deprive him of his oosts, although he might treat 
it as an indication of the opinion of the jury, in which he coincided, that 
the character of tho plaintiff was worthless, and that the notion never 
ought to have been brought, and was therefore oppressive.” Per 
Hawkins, J., in 

Roberts v. Jones and Willey v. Gt. N. Ry. Co., (1891) 2 Q,. B. at 
p. 198, 

If the action is unfairly or oppressively brought, or is unfairly or 
oppressively persisted in, good cause will exist for depriving the plaintiff 
of tho ordinary costs. Per Lord Esher, M. R., in 
Barnes v. Maltby, 5 Times L. R, 207. 
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But bringing an notion to recovor money which ia in fact duo to the 
plaintiff cannot bo said to be oppressive). Per Lord Esher, M. R., in 

Wilts, Ac, Dairy Association v. Jlammimd, 5 Times L. R. 15)6. 

That the defendant won the action by relying on a meroly technical 
dofonco is not good cause for depriving him of costs. 

Granville & Co. v. Firth , 72 L. J. K. B. 152; 88 L. T. 0. 

The mere fact that a plaintiff in an action for unliquidated damagos 
claimed 6001. and only recovered 50 1. is no ground for depriving him of 
costB. Per Lord Esher, M. R., in 

Pearman v. Baroness Burdett-Coutts, 3 Times L. B. at p. 720. 

But where a plaintiff proforred an extravagant and an extortionate 
claim, supported it by fraudulent statements and dishonest acts, and 
ondeavoured to substantiate it boforo the jury, by evidence which they 
very proporly disbelieved, the judge at the trial, the Court of Appeal, and 
the House of Lords all agreed that there was perfoctly good cause for 
depriving him of his costs, although hu had recovered 50 1. damages. 

Huxley v. TFrsi London Extension By. Co., 17 Q.. B. ID. 373; 14 
App. Cas. 26. 

Whenever a defendant hy his misstatements, made under circumstances 
which impose an obligation upon him to ho truthful, bringslitigation on 
himself and rondors an action against him reftRonahlo, there is “ good 
cause ” to deprive him of costs. 

Sutcliffe v. Smith, 2 Times L. B. 881. 

If the action he brought for political motives and not from a bond fair 
desiro to obtain redress for a grievance, this will be good cause. 

O'Connor v. The Star Newspaper Co., Ltd., 68 L. T. 146; 9 Times 
L. B. 233. 

Any misconduct, folly or perversity, which led to the action being 
brought, may be good oause. 

Harnett v. rise, 5 Ex. D. 307 ; 29 W. R. 7. 

But not misconduct, which has no relation to the oase of the successful 
party. 

F. King & Co. v. Gillard & Co., (1905) 2 Ch. 7; 92 L. T. 605. 

The fact that the plaintiff's wituesses gave exaggerated ovidenoo as to 
the damages, is not, hy itself, good oause. 

Lipman v. Puiman, (1904) W. N. 139; 91 L. T. 132. 


If the judgo thinks lit to make an order, that ordor is not 
necessarily that each party should pay his own costs. Ho 


o.p. 


A A 
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may, 'lor very good causo, order that tha success Cul plaintiff 
shall pay the defendant's costs, as well as his own (per 
Bramwell, L. J., 15 Ch. D. at p. 41; ami see Myers v. The 
Financial News, 5 Times L. It. 42); and whoro thero haB boon 
a new trial, the judge who tries the cose the socond time may 
in the absence of any speoial order by the Court of Appeal 
direct that the successful plaintiff shall pay the wholo costs of 
both trials. {Harris v. Petherich, 4 Q. B. D. 611.) But such 
an order would only be made in an oxtremo oase, and where 
the plaintiff had grossly misconducted himself. (See Norman 
v. Johnson, 29 Beav. 77.) The judge cannot award costs as 
between solicitor and client to the successful party, unless 
there is on express statutory provision enabling him so to do 
{Mordue v. Palmer, L. B. 6 Ch. 22, 32; Andreivs v. Barnes, 
39 Ch. D. 133), or unless both parties consent. 

So, too, if the judgo mates an order under Order LXV. r. 1, 

he is not bound to deal with the wholo costs of the action., 

r 

He may, for good cause, deprive a successful party of a portion 
of his oosts, leaving tho rost of the costs to follow tho event. 

Illustrations, 

The judge may order a successful plaintiff to pay tho costs occasioned 
by a olaim for special damage which ho has failod to substantiate. 

Forster v. Farquhur, (1893) 1 Q. B. 564; 62 L. J. Q,. B. 296. 

Or any costs unneoessarily inflicted, on tho defendant by tho sucoossful 
plaintiff’s conduct of the action. 

Roberts v. Jones, (1891) 2 0,, B. 194; 64 L. J. Q,. B. 441. 
mil v. Morris, 8 Times L. B. 55. 

So, too, the judge “ has power to order a successful defendant to pay 
such part of the plaintiff's costs as has been caused by the defendant’s 
misconduct in the action." Per Ohannell, J., in 

Andrew v. Qrotie, (1902) 1 K, B, at p. 628. 

E./j,, whoro the costs have been increased by tho defendants improperly 
severing in their defonceB. 

In re Isaac,, (1897) 1 Oh. 251 ; 66 L. J. Oh. 160. 1 

Bugshaw v, Pimm, (1900) P..14S ; 69 L. J. P, 46. 
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If Uig judgo at tho trial declines to make an order depriving 
either party o£ his costs, there is no appeal from his decision. 
(Moore v. Gill , 4 Times L. R. 738.) But if ho decides to 
moke a special order as to oosLs, an appeal lios to the Court 
of Appeal on tho question whether any good cause existed upon 
which tho judge could exorcise his discretion. If thoro was 
no good cause, tho judge had no jurisdiction to make any 
order as to costs, and the Court of Appeal will set tho order 
aside. If there was anything which could amount to good 
cause, then the Court of Appoal will not interfere with tho 
judge’s discretion, ovon though they do not approve of the way 
in which he has exorcised it. (Jones v. Gurling, 13 Q. B. 1). 
262; Huxley v. West London Extension Hy. Co., 14 App. 
Gas. 26.) 

(b) Actions of a kind that can be tried in a County Court. 

But if tho action bo of a class which can be commenced iu 
a County Court (Solomon v. Mulliner, (1901) 1 I, B. 76), 
section 116 of the Gouuty Courts Act, 1888, as amonded hy 
seotion 3 of the County Courts Act, 1903, applies, and a 
vordict for a small amount will not carry costs. If the action 
was founded on contract, and tho plaintiff rocovors less than 
20Z., he will bo ontitlod to no costs whatever; if ho recovers 
20Z. or any sum up to and including 100L, he will bo ontitlod 
to County Court costs only (Order LXV. r. 12; Millington v. 
Harwood, (1892) 2 Q. B. 166)— 

(i) Unless in oithor caso a judgo of the High Court 

certifies that thcro was sufficient reason for bring- 
ing the action in that Court, or makes a special 
order as to costs (sco Heaves v. Spooner , 36 W. R. 
257; 58 L. T. 164); or 

(ii) Unless in tho latter caso within twenty-one days after 

sorvioo o£ tho writ, or- such furthor time as may 
bo allowed, tho plaintiff obtains an order, under 
a a 2 
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'Order XIV., empowering him to onter judgruonfc 
for 20 1. or more. A judge of the High Court 
has power To extend tho time . (Seo Uaycacks, Ltd, 
v. Mulholland, (1904) 1 K. B.I45.) 

If tho action was founded on tort, and tho plaintiff recovers 
less than 10L, he will be entitled to no costs whatever; if he 
recovers 10Z. or more, hut less than 20h, ho will be ontitlod to 
County Court costs only — unless in cithor case a judge of tho 
High Court certifies that there was sufficient reason for bring- 
ing tho action in that Court, or makes a spocial order as to 
costs. (County Courts Act', 1888, 8.116.) 

In both oases, thoroforo, it is tho duty of the plaintiff’s counsol 
to apply to the judgo for such a certificate or spocial order. 

Seotion 116 applies whenever the plaintiff's claim is rodneed 
below the limit by an admitted set-off, as distinct from a counter- 
claim ( Lovejoy v. Cole, (1894) 2 Q. 33. 861) ; but not where it is so 
reduced bya set-off which he does not admit, or by a counterclaim 
( Stoolce v. Taylor, 5 Q. B. D. 569 ; Goldhill v. Clark, 68 L. T. 414), 
or by a payment made to the plaintiff out of Court after action 
brought. (Pearce v. Bolton, (1902) 2 It. B. 111.) It does not 
apply to any counterclaim ; the defondant is always ontitlod to the 
costs of his counterclaim, if he recovers umlor it any amount, 
however small ; because ho is not responsible for tho aotion being 
commenced in the High Court. (Blake v. Appleyard, 3 Ex. D. 195 ; 
Lewin v. Trimming, 21 Q. B. D. 230.) Nor does the section apply 
as between the defendant and a third party whom he has brought 
in. (Per Field, J., in Bates v. Burchett, (1884) W. N. 108.) But 
it does apply to an aotion commenced in an inferior Court, aud 
removed into the High Court by certiorari (Pellas v, Breslauer , 
L. E. 6 Q. B. 438) ; and to an action brought in the High Court by 
a solicitor for his costs. (Blair v. Eisler, 21 Q. B. D. 185.) More- 
over, if the plaintiff, in addition to recovering nominal damages, 
obtains an injunction or other equitable relief, he will he entitled to 
his costs in spite of sect. 116. (Keates v. Woodward , (1902) 
1 X. B. 532.) 

Whether an action ie founded on contraot or tort, depends on the 
facts of the case, not on the form of the pleadings. Tho tost is, can 
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the plaintiff maintain an action without sotting up and relying on a 
contract ? Tf so, it is an notion of tort ; although the relationship 
between the partieB may be the rosult of somo antecedent contract. 

Illustrations. 

An action founded on the common law liability of a baileo for 
negligonco is nn notion of tort within tho moaning of section 11(5, 
although the bailiuont was a contract. 

Turner v. StalUbnm, (1898) 1 01. B. 56 ; 77 L. T. 482. 

Tho defendant demised cortain premises to the plaintiff, and then 
wrongfully removed the fixtures. Held, that the action was foundod 
on tort. 

Sachs v. J/evderson, (1902) 1 K. B. 612 ; 71 L. J". TC. B. 392. 

An action by a passenger against a railway company for personal 
injuries caused by nogligonce is an notion founded on tort, although he 
took a ticket. 

Taylor v. M. S. & I. lly. Co., (1895) 1 Q,. B. 134; 71 L. T. 596. 

Kelly v. Metropolitan By. Co., (1896) 1 Q,. B. 944 ; 72 L. T. 651. 

An action of detinue is, for this purpose at all events, an action of 
tort. 

Bryant v. Herbert, 3 C. P. D. 389 ; 47 L. J. 0. P. 67B. 

Cohen v. Foster, 61 L. J. Q. B. 643 ; 06 L. T. 616. 

But the plaintiff will be ontitled to costs, if the goods detained be 
recovered in specie. 

Bradley v. Archibald, (1899) 2 Ir. B. 108, approved in 

Ken tea v. Woodward, (1902) 1 K. B. 532; 86 L. T. 369. 

Du Fasqilier v. Cadbury, Jones *6 Co., (1903) l K. B. 104. 

So far, I have dealt only ■with the general costa of tho 
action. But from such general costs must be distinguished — 

(i) Special costs; and 

(ii) Costs of separato issues. 

(i) By “ special costs ” I mean the expenses of a shorthand 
writer’s notes, of a commission abroad, of a special jury, of 
photographic copies of any dooumonts, and any costs reserved 
to be disposed of at the trial. ( British Provident Association 
v. Bywater, (1897) 2 Ch. 531; Row v. Winterton, 91 L. T. 
763.) Application for all such costs must always be made 
as soon as judgment has boen delivered, otherwise they will 
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not bo allowed. No order can be mado as Lo such oos(& after 
the judgment has boon drawn up, they must Hum bo borne 
by the party who has incurred thorn. ( Ashworth v. Out ram, 

9 Oh. D. 483; In re St. Nazaire Co., 12 Ch. I) 88; The Tmret 
Court, 84 L. T. 331.) 

(ii) The costs of separate issues, unloss otherwise ordered, 
do not necessarily follow the evont of the whole action. Suoh 
costs follow the ovonL each of its own issue. Tho party in 
whoso favour final judgment is entered is entitled to the 
general cobts of the action, but tho other party will bo entitled) 
to the costs of any issues found for him. ( Ilubbaclc v. British 
North Borneo Co., (1901) 2 K. B. 473; Hoyes v. Tate, (1907) 

1 K. B. 656.) This is what judges mean when they say that 
the word “ event ” must be “ read distributivoly ” Tho goneral 
costs of the action will, however, be found, as a rule, to oxceod 
tho costs of any number of issues. A judgo sometimes makes 
a special o^dor giving ono party tho oosts of tho action, cxcopt 
in so far as they havo been increasod by somo particular isBuo 
having boon raised ('Order LXV. r. 2). Or he will in somo cases 
direct that tho wholo costs of tho action bo taxed, and that 
the successful party shall rcccivo only a certain proportion of 
the amount at which they are taxed — a course sLrongly recom- 
mended by Kokewich, J , in In re Pollcad, (1902) W. N. 49. 
Or he may awaid any party a lump sum in lieu of taxed costs 

(r- 23). ‘ 

But where the plaintiff sues on two distinct causes of action, 
fails on ono and wins on the othor, tho dofendant is entitled to 
all his oosts roforablo solely to the first caus'o of action, the 
plaintiff to all his costs refurablo Bolely to tho second cause of 
action, and the costs common to both onuses of action must bo 
apportioned between them. {Todd v. N. E. By. Co., 88 L. T. 
112 .) 

Illmti alions. 

In an action for libel the defendant pleaded justification and privilege. 
The judge ruled that the occasion was privileged ; tho jurv negatived 
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malice, but found that tho -words worn not truo. Held, that the dofondant 
was ontitlod to tho gonernl oostn of tho action, tho plaintiff to tho oosta of 
thoao witnesses only whoso evidence related exclusively to tho issno 
whothor tho words woro true or falso. 

Harrison v. Hush, o E. & 33. 344 ; 25 L. J. Q. B. 99. 

Brown v. iron stun, (1901) 2 K. B, 855 ; 70 L. J, K. B. 902. 

So, if tho dofondnnt offered ue ovidonoo in support of his ploa of 
justification. 

Empson v. Fairfax, 8 A. & E. 296. 

In au notion for damagos for tho obstruction of a right of way, claimed 
alternatively as a public and as a private right of way, the jury found 
that there was a public, but not a private right of way. Held, that the 
plaintiff was ontitled to tho genoral oosta of tho action, and tho dofondant 
only to the costs of the issue on which ho had sncceodod, namoly, as to 
the private right of way. 

Smyth v. Wilson, (1901) 2 Ir. B. 40. 

The Registrar of Trado Marks granted W. (J. & (Jo. loavo to register a 
trade mark. Tho R. B. P. Co. appealed against the order, and on tho 
appeal raised several issues as to tho usor and non-user of the trade mark 
beforo 1875 and iU subsequent abandonment. On the#® issues tho 
R. B. P. Co. failed, but tho appeal was allowed and the ordor of tho 
Registrar revorsed. Byrno, J., ordorod W. C. & Co. to pay to tho 
R. B. P. Co. all tho costs of tho appeal, oxcopt so far as such costs had 
been increased by tho issues of faot found againHt thorn. 

In re Wriyht, Crobeky tfc Co., (1900) 2 Ch. 218, 229. 


Payment into Court. 

If tho defendant pays a sum of monoy into Court, and the 
plaintiff accepts it in satisfaction of his claim, he is entitled to 
his costs, even though the sum paid in be only sixponce 
(Order XXII. r. 7; M'Sheffrey v, Lanagcm, 20 L. R. Ir.'528); 
but if a judge at chambers thinks that the whole action was 
useless or malicious, he may, in such a case, deprivo the plaintiff 
of his costs . ( Broadhurst v. Willey , (1876) W . N . 21 ; Nichols 
v. Evens, 22 Ch. D. 611,) If the plaintiff does not accept 
the sum paid into Court, but continues his action in the hop© 
of recovering more, ho will he entitled to the whole of his 
costs of the action if the amount of the ultimate verdict be 
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larger than the eum paid into Court. But if Iho jury iind 
a vordiot for an amount not greater than tho sum in Court, 
the plaintiff is, in the absence of any spooial order, entitled 
to have his costs of tho action up to tho timo whon. the money 
was paid into Court, and tho defendant to have his costs in- 
curred after that time, less any severable costs subsequent to. 
the payment into Court in respeot of any issue on which tho 
plaintiff has succeeded. ( Powell v. Vickers, Sons & Maxim, 
Ltd., (1907) 1 K. B, 71; Fitzgerald v. Thomas Tilling, Ltd., 
96 L. T. 718; The Blanche, (1908) P. 259.) 

As to tho costs of a counterclaim, see ante, pp. 249, 356. 

[lludrutions. 

Payment into Court is a necessary part of a plea under sect. 2 of Lord 
Campbell’s Libel Act. Hence, if the jury find a verdict for the plaintiff 
for an amount leas than the sum paid into Court, but also find that tho 
defendant was guilty of malice or gross negligence, tho plaintiff will ho 
entitled to the general costs of tho action, because the defendant has 
failed to provo the whole of his ploa. 

(Mefv. Wilkes, (1898) 2 CL B. 56 ; 67 L. J. ft. B. 678. 

In all other cases, when a plaintiff rocovors loss than tho amount which 
the defendant has paid into Court, the defendant is jrrimcl facie entitled to 
the general costa of the notion, but must pay the oosts of any isbuo on 
which he has failed, even though that issue was not one going to the 
whole cause of action. 

Hubback v. British North Borneo Co., (1904) 2 K. B. 473. 

Eidout v. Green, 87 L, T. 679 ; 18 Times L. E. 709. 

The plaintiff claimed damages for injurios caused by tho defendant’s 
negligence. The defendant denied all nogligonce, hut paid 80/. into Court. 
Tho jury found that the defendant was guilty of negligence, and assessed 
the damage at 35/. Held, that the judge at tho trial aoted rightly in 
directing that judgment should he entered for the defondant, that the 
plaintiff should have the general costs of the action up to the date of the 
payment into Court, the defendant the general costs of the action after 
that date, and that the plaintiff should have the costs of the issue, 
negligeuce or no negligence. 

Waystuffe v. Bentley, (1902) 1 K. B. 124 ; 85 L. T. 744. 

Smith v. North teach R. D. Q., (1902) 1 Oh. 197. 

Darin v. S. E. cfc U. By. Vo., (1903) 1 K B. 358. 

Haskell Golf Ball Go. v. Hutchison and Main, (1906) 1 Oh. 518. 

The Blanche, (1008) P. 259 ; 77 L. J. P. 09. 
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Married Women. 

A lnairiccl woman may bo ordered to pay costs; and if sho 
i rm i.il. nl.Afl the proceedings, and tails, sbo may bo ordorod to pay 
tho costs out of property which is subject to a rostraint on 
anticipation. (56 & 57 Viet. o. 63, s. 2, Marchioness of Huntfoj 
v. Gaskell, (1905) 2 Ch. 65G.) An order may be made under 
this section as to the costs of a countei claim raised unsuccessfully 
by a married woman dolondant. {Hood-Bans v . Cathcart (2), 
(1895) 1 Q. B. 873.) Otherwise tho section only applies to 
cases where a married woman is plaintiff; no suoh order can be 
made as to tho costs of any motion or appeal mado by a married 
woman in an action in which sho is a defendant. {Hood-Bans 
v. Cathcarl (1), (1894) 3 Ch. 376; Hood-Barrs v. Tleriot, 
(1897) A. C 177.) 


Seveial Defendants. 

Wliore tho plaintiff sues two defendants who defend jointly 
by the saino solicitor, and judguiont is givon in favour of one 
defendant and against tho other, the successful defendant is, in 
tho absonco of any agroomout betweon him and his co-dofondant 
as to how thoir costs are to bo borno inter so, ontillcd to reoovor 
fioni the plaintiff half tho costs of tho dofonco. {Beaumont v. 
Senior and Bull, (1903) 1 K. B. 282 ). In an action claiming 
rolief against the defendants in tho alternative, if owing to 
tho attitudo taken up by the unsuccessful defendant it was 
rcasonablo to join tho otkor defendant, tho Court will ordor 
the plaintiff to pay tho costs of the successful defondant and 
thou to add those costs to the oosts which the unsuccessful 
defendant is ordered to pay to tho plaintiff. {Sanderson v. 
Blyth Theatre Co., (1903) 2 K. B. 533; Bullock v. L. 0. 0. 
Co., (1907) 1 K. B. 264, 269; but see Westgate v. Crowe, 
(1908) 1 K. B. 24.) Where one of several oo-defendants who 
are ordered to pay the plaintiffs’ taxed oosts pays the wholo of 
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such costs, he is onlitlcd to obtain contribution in respect thereof 
from the other co-defendants in the action, and ■without an in~ 
dopendont proceeding . (Neim-y Salt Works Co. v. Macdomiell, 
(1903)2 Ir. E. 454.) 


Costs in the Court of Appeal. 

As a rule, in the Court of Appoal oosts follow the event; 
and if nothing is said by tho Court as to oosts, tho order will 
be so drawn up. But tho Court has full discretion over the 
costs of an appeal, and can mako such order as to the whole 
or any part of thorn as may be just. (Order LVIII. r. 4; 
53 & 54 Viet. c. 44, s. 5.) Hence it will, in a proper cose, 
refuso costs to Lho-suocessful party, e.g., an appollant has boon 
doprivod of his costs whero ho succeeded on a point not raised 
in tho Court below ( Hussey v. Horne-Payne, 8 Ch. 13. 670; 
Bye v. Byo-, 13 Q. B. D. 147), or on frosh evidence ( Arnoi’s 
Case, 36 Ch. D. 710; Chur cl v. Jervis, 9 Q. B. D. 178), or 
succeeded on a more point of law, having failed in proving 
allegations of fraud. (Ex parle Cooper, 10 Ch. D. 313.) So 
where the appellants were innoocnl persons, who had used duo 
diligence, but had boon made the viotims of a forgory, their 
appeal was dismissed without costs. (Cooper v. Posey, 20 
Ch. D. 611.) But the mere omission by tho respondent to 
inform his opponent that ho ban a preliminary objection which 
proves fatal to tho appoal is not a sufficient reason for de- 
priving him of costs. (Ex parle Shead, 15 Q. B. D. 338.) 

Tho costs of an appoal include tho oosts of a shorthand 
writer’s notes of tho judgment of the Court bolow, but not of 
tho evidence, except in very special circumstances. (Pilling 
v. Joint Slock Institute, 73 L. T. 370; Order LVIII. r. 12; 
Castner Kellner v. Commercial, d'c. Corporation, (1899) 1 Ch. 
803.) The Court of Appeal should bo asked to allow such 
oosts, and also the costs of any copies of material documents 
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prepared for tho nso of tho OourL, as soon as judgment is 
given on the appeal. 

Tho provision of tho Public Authorities Protection Act, 1893 
(56 & 57 Viet, c. 61), s. 1 (b), as to costs botweon solicitor and 
client docs not apply to any proceeding in tho Court of Appeal. 
(Fielding v. Motley Corporation, (1899) 1 Ch. 1; Shaw v. 
Hertfordshiie County Comoil, (1899) 2 Q B. at p. 286.) 

If tho Court of Appoal orders a new trial, the costs of the 
first trial abide tho ovent of the second, unless any special 
order be made when the now trial is granted, or at tho second 
trial. (Cteen v. Wright, 2 C. P. D. 354; Field v. 
at. N. By. Co., 3 Ex. D. 261.) And by “the ovent” of 
the second trial is meant tho result of that trial as to costs. 
( Brotherlon v. Metropolitan District By. Joint Committee, 
(1894) 1 Q. B. 666; but seo Dunn v. S. E. & C. By. Co., 
(1903) 1 K. B. 358.) 

The costs of a successful application for a new irial will, us a 
rule, be given to the applicant. ( Hamilton v. Seal, (1904) 
2 K. B 262.) 


Costs at Judges' Chambers. 

A Master or district registrar has full power to deal with 
tho costs of any application made to him, and in some cases 
to dispose of tho whole oosts of the action. If tho Mastor 
thinks that tho application made to him is a proper one, he 
will, as a rule, mako the oosts of it “oosts in the cause”; 
that means that whoovor loses tho action will have to pay the 
costs of both sides. If, however, tho Mastor ordors tho oosts 
to be “ defendant’s oosts in the cause,” the plaintiff, even if 
successful, will not be paid his oosts of that application; if he 
fails, he must pay both the defendant’s costs and his own. 
If the Master orders the costs to be “ defendant’s oosts in any 
ovent,” the plaintiff will havo to pay the oosts of the applica- 
tion on both sides, whatever the result of tho action; but not 
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at OD.ce; they will bo takon into account in the ultimalo 
taxation. It is only where tho application is dismissed “ with 
costs” that the successful party is entitled to an immodiato 
taxation. In one or two oases the Master may award costs as 
between solicitor and client. (See Order XIX. r. 27, and 
Fricker v. Van Grutten , (1896) 2 Oh. 649.) 

An appeal lies from the Master’s decision to the judge at 
chambers, even where it only affects costs. ( Foster v. Edwards, 
48 L. J. Q. B. 767.) But if the order be not appealed from at 
the time, the judge at the trial has no power to vary it. 
(. Koosen v. Rose, 45 W. R. 337; 76 L. T. 145.) 
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RULES AFFECTING PLEADINGS, &c. 


Order III. r. 6. 

SPECIALLY INDORSED IVEIT. 

In all actions where the plaintiff soaks only to recover a dobl or 
liquidated demand in monoy payablo by the defendant, with or 
without interest, arising (A.) upon a contract, express or implied 
(as, for instance, on a bill of exchange, promissory note, or chequo, 
or other simple oontract dobt); or (B.J on a bond or contract 
under seal for payment of a liquidated amount of money; or 
(0.) on a statuto wlioro tho sum sought to be recovered is a fixed 
sum of monoy or in tho nature of a dobt otlior than a penalty; or 
(D.) on a guaranty, whethor undor seal or not, where the claim 
against tho principal is iu respect of a debt or liquidated demand 
only; or (E.) on a trust; or (F.) in actions for tho recovery of land 
with or without a claim for rent or mosno profits, by a landlord 
against a tonant whoso torm has expired or has boon duly deter- 
mined by notice to quit, or has become liablo to forfeiture for non- 
payment of rent, or against porsons claiming under such tenant; 
tho writ of summons may, at tho option of the plaintiff, be 
specially indorsed with a statement of his claim, or of the remedy 
or relief to which he claims to be entitled . Such special indorse- 
ment shall be to tho effect of such of the Forms in Appendix C., 
Sect. IV., a3 shall bo applicable to the caso. (And see Precedents, 
Nos. 32—39, 72.) 

Order XIII. 

DEFAULT 0E APPEARANCE. 

3. Whore the writ of summons is indorsed for a liquidated 
domand, whether speoially or otherwise, and the defendant fails, 
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or all tho defendants, if moro than on<f, fail, to oppoar thoroto, tho 
plaintiff may ontor dual judgmont for any sum no! oxcooding 
tho sum indorsed on tho writ, togothor with inlorost at tho rate 
specified (if any), or (if no rate bo specified) at tho ralo of fivo por 
cent, per annum, to the date of the judgmont, and costs. 

o Whero the writ is indorsed with a claim for pecuniary 
damages only, or for detention of goods with or without a claim 
for pecuniary damages, and the defendant fails, or all tho defen- 
dants, if moro than one, fail, to appear, tho plaintiff may ontor 
interlocutory judgment, and a writ of inquiry shall issue to ossosr 
the value of tho goods and tho damages, or tho damages only, as 
the case may ho, in respect of tho causos of action disclosed by the 
indorsomont on tho writ of summons. But tho Court or a judge 
may order a statement of olaim or particulars to ho filed bofore 
any assessment of damages, and may order that, insload of a writ 
of inquiry, the value and amount of damages, or oither of them, 
shall be ascertained in any way whioli the Court or judge may 
clireol. 

8. In case no appearance shall be enlorod in an action for the 
recovery of land, within the time limitod by tho writ for appear- 
ance, or if an appearance be entered but tho defence bo limitod to 
pari only, the plaintiff shall be at liberty to ontor a judgment 
that tho person whoso title is asserted in tlio writ shall rocovor 
possession of tho land, or of tho part thoroof to which tho clofonco 
does not apply. 

12. In all actions not by tho rubs of this Order olhorwise 
specially provided for, in case tho party served with tho writ doos 
not appear within the time limited for appoaranco, upon tho 
filing by tho plaintiS of a proper affidavit of servico, ancl, if the 
writ is not specially indorsed under Order III. rub 6, of a state- 
ment of claim, the action may proceed as if such party had 
appeared, subject, as to actions where an account is claimed, to 
tho provisions of Order XV. 

Ohdeu XIV. 

SUMMAHV JUDGMENT. 

1. — (a) Whero the defendant appoars to a writ of summons 
spooially indorsed under Order III. rulo 6, tho plaintiff may, on 
affidavit made by himsolf or by any other person who can swear 
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positively to the fact-,, verifying the causa of action, and tho 
amount claimed (if any j, aud stating that in his boliof there is no 
defence to the action, apply to a judgo for liborty to ontor dual 
judgment for tho amount so indorsed, together with interest, if 
any, or for the recovery of the land (with or without rent or mesne 
profits), as the caso may be, and costs. Tho judge may there- 
upon, unless the defendant, by affidavit, by his own viva, voce evi- 
dence, or otherwise, shall satisfy him that he has a good dofonce 
to the action on the merits, or disclose such facts as may he deemed 
sufficient to entitle him to defend, make an order empowering- the 
plaintiff to enter judgment accordingly. 

(b) If on the hearing of any application under this Rule it 
shall appear that any olaim which could not have been specially 
indorsed under Order III. rule 6, has boon included in tho 
indorsement on the writ, tho judge may, if he shall think fit, forth- 
with amend the indorsement by striking out such claim, or may 
deal with tho claim specially indorsed as if no other olaim had been 
included in the indorsement, and allow the action to proceed as 
respects the residue of the claim. 

2. The application by the plaintiff for loave to onterrfinal judg- 
ment under Rule 1 shall be made by summons returnable not less 
than four clear days after service, accompanied by a copy of the 
affidavit and exhibits referred to therein. 

3. — (a) The defendant may show cause against such application 
by affidavit, or (except in actions for the recovory of laud) by offer- 
ing to bring into Court the sum indorsed on the writ, or tho judge 
may allow the dofendant to be examined upon oath. 

(b) Tho affidavit shall slate whether the defence alleged goes 
to the whole or to part only, and (if so) to what part of the plain- 
tiff’s claim. 

(c) The judge may, if he thinks fit, order the defendant, or in 
the case of a corporation, any officer thereof, to attend and be 
examined upon oath, or to produce auy leases, deeds, books, or 
documents, or copies of or extracts therefrom. 

4. If it appear that the defence set up by the defendant applies 
only to a part of the plaintiff's claim, or that any part of his 
olaim is admitted, the plaintiff shall have judgment forthwith for 
such part of his claim as the defence does not apply to or as is 
admitted, subject to such terms, if any, as to suspending execution, 
or the payment of the amount levied or any part thereof into 

b B 
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Court by tlio slioriff, tho taxation oi' costs, or oLliorwiso, as the 
judge may think fit. And tho dofondant may bo allowed to defend 
as to tho residue of the plaintiff’s claim. 

5. If il appears to ihe judge that any defendant has a good 
defenco to or ought to be permitted to dofeud the action, and that 
any other defendant has not such defenco and ought not to bo 
permitted to defend, tho former may be permitted to defend, and 
the plaintiff shall be entitlod to enter final judgmont against tho 
latter, and may issue execution upon such judgment without pre- 
judice to his right to proceed with his action against the former. 

6. Leave to dofend may be given unconditionally, or subject 
to such terms as to giving security or timo or mode of trial or 
otherwise as tho judge may think fit. 

7. Upon the hearing of the application, with the consent of the 
parties, an order may be made referring the action to a master, or 
tho action may be finally disposed of without appeal in a summary 
manner. 

8. — (a) Whore leave, whether conditional or unconditional, is 
given to defend, the judgo shall have powor to givo all such direc- 
tions as to the further conduct of tho action as might bo given on 
a summons for directions under Order XXX., and may ordor the 
action to be forthwith set down for trial. 

(b) A special list shall be kept for tho trial of causos in which 
leavo to defend has been given under this Order, and in which the 
judge is of opinion that a prolonged trial will not be requisite; 
and the judge may, if he thinks it advisable, order any such action 
to bo put into such list. 

9. — (a) The costs of and incident to all applications under this 
Order shall be dealt with by tho judge on the hearing of the 
application, who shall order by and to whom, and when the same 
shall ho paid, or may refer them to the judge at the trial. Pro- 
vided that in case no trial afterwards takes place, or no order as to 
costs is made, the costs are to be costs in the cause. 

(b) If the plaintiff makes an application undor this Order whore 
the case is not within the Order, or whoro the plaintiff, in the 
opinion of tho judge, knew that tho dofondant relied on a conten- 
tion which would entitle him to unconditional leave to defend, in 
any of such cases the application shall be dismissed with costs to 
bo paid forthwith by tho plaintiff. 
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10, A tenant shall have the samo right to reliof after a judg- 
ment under this Order for reoovory of land on the ground of for- 
feiture for non-payment of ront as if the judgment had boon givon 
after trial. 

Order XVI. r. 1. 

PARTIES . 

All persons may be joined in one notion as plaintiffs, in whom 
any right to relief in respect of or arising out of the same transac- 
tion or series of transactions is alleged to exist, whether jointly, 
severally, or in the alternative, where if such persons brought 
separate aotions any common question of law or fact would arise; 
provided that, if upon the application of any defendant it shall 
appear that such joinder may embarrass or delay the trial of the 
action, tho Court or a judge may order separate trials, or make 
such other order as may be expedient, and judgment may be 
given for such one or more of the plaintiffs as may be found to 
bo entitled to relief, for such relief as he or they may he entitled 
to, without any amendment. But tho defendant, though unsuc- 
cessful, shall be entitled to his costs occasioned by so joining any 
person who shall not be found entitled to relief, unless the Court 
or a judge in disposing of the costs shall otherwise direct. 


Oedek XIX. 

PLEADING GENERALLY. 

1. The following rules of pleading shall be used in the High 
Court of Justice. 

2. The plaintiff shall, subjeot to the provisions of Order XX., 
and at such time and in such manner os thorein prescribed, deliver 
to tho defendant a statement of his claim, and of the relief or 
remedy to which he claims to be entitled. The defendant shall, 
subject to the provisions of Order XXI., and at such time and 
in such manner as therein prescribed, deliver to the plaintiff his 
defence, set-off, or counterclaim (if any), and tho plaintiff shall, 
subject to the provisions of Order XXIII , and at such time and 
in such manner os therein prescribed, deliver his reply (if any) 
to such defence, set-off, or counterclaim. Such statements shall 

BE AS BRIEF AS THE NATURE OP THE CASE WILL ADMIT, and the taxing 

officer in adjusting the costs of the action shall at the instance of 

Bill 
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any party, or may without any roquost, inquire into any un- 
necessary prolixity, and order tho costs occasioned by sucli pro- 
lixity to be borne by tike party ohargeable svith tho same. 

3. A defendant in an action may sot-off, or set up by way of 
counterclaim against the olaims of the plaintiff, any right or 
claim, whether such set-off or counterclaim sound in damages or 
not, and such set-off or counterclaim shall have tho same effeot as 
a cross-action, so as to enable the Court to pronounco a final judg- 
ment in the same action, both on the original and on the cross- 
claim. But the Court or a judge may, on tho application of the 
plaintiff before trial, if in the opinion of tire Court or judge such 
set-off or counterclaim cannot he conveniently disposed of in the 
ponding action, or ought not to be allowed, rofuse permission to 
the defendant to avail himself thereof. 

4. Every pleading shall contain, and contain only, a state- 
ment IN A SUMMARY FORM OF THE MATERIAL FACTS ON WHICH THE 
PARTY PLEADING RELIES FOR HI S CLAIM OR DEFENCE, AS THE CASE MAY 
BE, BUT NOT THE EVIDENCE BY WHICH THEY ARF. TO BE PROVED, and 

shall, wheif necessary, be divided into paragraphs, numbered oon- 
secutively. Datos, sums, and numbers shall bo oxpressed in 
figures, and not in words. Signature of counsel shall not be neces- 
sary; but where pleadings have beon settlod by counsel or a 
special pleader, they shall be signed by him, and if not so sottled 
they shall be signed by the solicitor, or by the party if he suos or 
defonds in person. 

5. The Forms in Appendices 0., D., and E., when applicable, 
and where they are not applicable forms of the like character, 
as near as may be, shall be used for all pleadings, and whoro 
such forms are applicable and sufficient, any longer forms shall 
he deemed prolix, and the costs occasioned by such prolixity shall 
be disallowed to or borne by the party so using the same, as the 
case may he. 

6. In all cases in which the party pleading relies on any mis- 
representation, fraud, breach of trust, wilful default, or undue 
influonce, and in all other oases in which particulars may be 
accessary beyond such as are exemplified in the forms aforesaid, 
particulars (with dates and items if necessary) shall be stated in 
the pleading; provided that, if the particulars be of debt, 
expenses, or damages, and exceed throe folios, the fact must be 
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80 slated, with a voforonce to full particulars already dolivorod or 
to bo dolivorod with the pleading’. 

7. A further and hotter statement of tho nature of tho claim or 
defence, or further and bettor particulars of any matter stated in 
any pleading, notice, or written proceeding requiring particulars, 
may in all oases be orderod upon such terms, ns to costs and 
otherwise, as may be just. 

8. The party at whose instance particulars have boon delivered 
under a judge’s order shall, unless the order otherwise provides, 
have the samo length of time for ploading after the delivery of 
the particulars that he had at the roturn of the summons. Save 
as in this Rule provided, an order for particulars shall not, un- 
less the order otherwise provides, operate as a stay of proceedings, 
or give any extension of time. 

9. Every pleading which shall contain less than ten folios 
(every figuro boing counted as one word) may be either printed 
or written, or partly printed and partly written, and every other 
pleading, not being a petition or summons, shall be printed. 

10. Evory pleading or other document required to be delivered 
to a party or between parties shall be delivered in* the manner 
now in use to the solicitor of every party who appears by «. 
solicitor, or to the party if he does not appear by a solicitor, but 
if no appearance has been entered for any party, then such plead- 
ing or document shall be delivered by being filed with the proper 
officer. 

11. Evory pleading shall be delivered between parties, and 
shall he marked on the face with the dato of the day on which it 
is delivered, the roference to the letter and number of the action, 
the Division to whiok the judge (if any) to whom the action is 
assigned belongs, the title of the action, and the description of 
the pleading, and shall be indorsed with the name and place of 
business of the solicitor and agent, if any, delivering the same, or 
the namo and address of the party delivering the same if he does 
not aot by a solicitor. 

13. Every allegation op pact in any pleading, not being a 
petition or summons, ip not denied specifically on by neces- 
sary implication, or stated to be not admitted in the pleading 
op the opposite party, shall be taken to be admitted, except 
as against an infant, lunatic, or person of unsound mind not so 
found by inquisition. 
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14. Any condition prooedont, llio porformanco or oucurronce 
of which is intended to be oonleslod, shall bo distinctly specified 
m his pleading by the plaintiff or defendant (as the aaso may 
be); and, subjoct thereto, an averment of the performance or oc- 
currence of all conditions precedent necessary for the case of 
the plaintiff or defondant shall be implied in his pleading. 

15. The defendant or plaintiff (as the case may be) must 
RAISE BY HIS PLEADING ALL MATTERS WHICH SHOW TIIE ACTION OR 
COUNTERCLAIM NOT TO BE MAINTAINABLE, OR THAT THE TRANSACTION 
IS EITHER VOID OR VOIDABLE IN POINT OP LAW, AND ALL SUCH 
GROUNDS OF DEFENCE OR REPLY, AS THE CASE MAY BE, AS IF NOT 
RAISED WOULD BE LIKELY TO TAKE TIIE OPPOSITE PARTY BY 
SURPRISE, OR WOULD RAISE ISSUES OF FACT NOT ARISING OUT OF 

the preceding pleadings, as, for instance, fraud, Statute of 
Limitations, release, payment, performance, facts showing- ille- 
gality either by statute or common law, or Statute of Frauds. 

16. No pleading, not being a petition or summons, shall, except 
by way of amendment, raiso any new ground of claim or contain 
any allegation of fact inconsistent with the previous ploadings 
of the party pleading the same. 

17. Il shall not be sufficient for a defendant in his statement of 
dofenco to deny generally the grounds alleged by the statement 
of claim, or for a plaintiff in his reply to dony gonorally the 
grounds alleged in a defenoe by way of counterclaim, but each 

PARTY MUST DEAL SPECIFICALLY WITH EACH ALLEGATION OF FACT OF 

which he does not admit the truth, except damages. 

18. Subject to the last proceding Rule, the plaintiff by his reply 
may join issue upon the defenoe, and each party in his pleading 
(if any), subsequent to reply, may join issue upon the previous 
pleading. Such joinder of issue shall operate as a denial of every 
material allegation of faot in the pleading upon which issue in- 
joined, but it may except any facts which the party may be 
willing to admit, and shall then operate as a denial of tho facts 
not so admitted. 

19. When a party in any pleading denies an allegation of fact 
in the previous pleading of the opposite parly, he must not do so 
EVASIVELY, BUT ANSWER THE POINT OF SUBSTANCE. Thus, if it be 
alleged that ho received a oortain sum of money, it shall not be 
sufficient to dony that he received that particular amount, but 
he must deny that ho received that sum or any part thereof, or else 



ojfDim xix. 


375 


sot out how much he rocoivod. And if an allogalion is made with 
divers circumstances, it shall not be sufficient to deny it along 
with thoso circumstances. 

20. When a oontraot, promise, or agreement is allogod in any 
pleading, a bare denial of tho same by the opposite party shall be 
construed only as a denial in faot of the express contract, promise, 
or agreement allegod, or of the matters of fact from which the 
same may be implied by law, and not as a denial of the legality or 
sufficiency in law of such contract, promise, or agreement, whether 
with reference to the Statute of Frauds or otherwise. 

21. Wherever the oonlents of any document are material, it 
shall be sufficient in any pleading to state the effect thereof as 
briefly as possible, without setting out the whole or any part 
thereof, unless the precise words of the document or any part 
thereof are material. 

22. Wherever it is material to allege malice, fraudulent inten- 
tion, knowledge, or other condition of the mind of any person, 
it shall be sufficiont to allege tho samo as a faot without sotting 

out the circumstances from which the same is to bo inferred. 

■% 

23. Whorever it is material to allege notice to any porson of 
any fact, matter, or thing, it shall be sufficient to allege such 
notioe as a faot, unloss the form or the precise terms of such 
notioe, or the circumstances from which such notice is to bo in- 
ferred be material. 

24. Whenever any oontraot or any relation between any persona 
is to ha implied from a series of lottors or conversations, or other- 
wise from a number of circumstances, it shall be sufficiont to allege 
such contract or relation as a fact, and to refer generally to such 
letters, conversations, or circumstances without setting thorn out in 
detail. And if in such oase tho person so pleading desires to rely 
in the alternative upon more contracts or relations than one as 
to be implied from such circumstancos, he may stato the same in 
the alternative. 

25. Neither party need in any pleading allege any matter 
OP PACT WHICH TIIE LAW PRESUMES IN HIS PAVOUR, OR AS TO WHICH 
THE BURDEN OP PROOF LIES UPON THE OTHER SIDE, unless the Same 
has first been specifically denied (e.g , consideration for a bill of 
exchange, where the plaintiff sues only on the bill, and not for the 
consideration as a substantive ground of claim). 
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26. No technical objection shall bo raised <o any ploadiug- on (ho 
ground of any alleged want of form. 

27. The Court or a judgo may aL any slago of the proceedings 
order to be struck out or amended any matter in any indorsement 
or pleading which may be unnecessary or scandalous or which may 
tend to prejudice, embarrass, or delay tho fair trial of the action; 
and may, in any such case, if they or he shall think lit, ordor tho 
costs of the application to be paid as between solioitor and eliont. 


Ohdeh XX. 

STATEMENT OF CLAIM. 

1. The delivery of statements of claim shall be regulated as 
follows: — 

(a) Whore the writ is spocially indorsed under Ordor III. 

rule 6, no further stalemont of claim shall be dclivorod, 
but the indorsement on the writ shall bo deomod to bo 
the statement of claim: 

(b) Subject to the provisions of Order XIII. rule 12, as to 

fililig a statement of claim when thoro is no appearance, 
no statement of claim shall be delivered unloss tho same 
bo ordored under Order XXX. or Ordor XVIIIa. rule 3. 

(o) When delivery of a statement of claim is ordorod tho samo 
shall be delivered within tho time specified iu tho ordor, 
or, if no time be so speoifiod, within twonty-ono days 
from tho date of the order, unless in oilhor case tho 
time be extended by the Ooiut or a judgo. 

4. Whenever a statement of claim is delivered the plaintiff may 
therein alter, modify, or extend his claim without any amendment 
of the indorsement of the writ. 

6. [Repealed by E. S. C., July, 1902, r. 4.] 

6. Every statement of claim shall state specifically the relief 
which the plaintiff claims, either simply or in the alternative, and 
it shall not he necessary to ask for goneral or other roliof , which 
may always he given, as the Court or a judge may think just, to 
the same extent as if it had been asked for. And the same rule 
shall apply to any counterclaim made, or rolief olaimod by tho 
defendant, in his defence. 

7. Where the plaintiff seeks relief in respeot of several distinot 
claims or causes of complaint founded upon separate and distinct 
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grounds, they shall be stated, as far as may be, separately and 
distinctly. And the same rule shall apply where the defendant 
relies upon several distinct grounds of defonco, set-off, or counter- 
claim, founded upon separate and distinct facts. 

8. In every case in which the cause of action is a stated or 
settled account, the same shall be alleged with particulars; but 
in every case in which a statement of account is relied on by way 
of evidence or admission of any other cause of action which is 
pleaded, the same shall not be alleged in the pleadings. 


Order XXI. 

DEFENCE AND COUNTERCLAIM. 

1. In actions for a debt or liquidated demand in money com- 
prised in Ordor III. rule 6, a mere donial of the debt shall be 
inadmissible. 

2. In aclions upon bills of exchange, promissory notes, or 

oheques, a dofenoe in donial must deny some matter of fact; e.g., 
the drawing, making, indorsing, accepting, presenting, or notice 
of dishonour of the bill or note. • 

3. In actions comprised in Order III. rule 6, classes (A.) and 
(B.), a defence in denial must deny such matters of fact, from 
which tho liability of tho defendant is alleged to arise, as are 
disputed; e.g., in actions for goods bargained and sold or sold 
and delivered, the defeuoe must dony the order or contract, the 
delivery, or tho amount claimed; in an action for money had and 
received, it must deny the receipt of tho money, or the existence 
of those facts which are alloged to make such receipt by tho 
defendant a reoaipt to the use of the plaintiff. 

4. No denial or defonco shall be necessary as to damages 
•claimed or their amount; but they shall be deemed to be put in 
issue in all cases, unless expressly admitted. 

5. If either party wishes to dony the right of any other party 
to claim as oxoeulor, or as trusteo whether in bankruptcy or other- 
wise, or in any representative or other alleged capaoity, or the 
alleged constitution of any partnership firm, lie shall deny the 
same specifically. 

6. Where a defendant has appeared to a writ of summons 
specially indorsed under Order III. rule C, he shall deliver his 
defence within ten days from the time limited for appearance. 
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unless such time is extended by the Court or judgo, or unloss in 
the meantime the plaintiff servos a summons for judgment undor 
Order XIV., or a summons for directions. 

7. Whore leave has been given to a dofendant to defend under 
Order XIV., he shall deliver his defenoo (if any) within such lime 
os shall be limited by the order giving him leavo to defend; or if 
no timo is theroby limited, then within eight days after tho ordor. 

8. Whoro a statement of claim is delivered pursuant to an ordor, 
or filed in default of appearance under Order XIII. rule 12, the 
dofendant, unless otherwise ordered, shall deliver his defence 
within such lime (if any) as shall be specified in such order, or, if 
no time bo specified, within ten days from the delivery, or filing 
in default, of the statement of claim, unless in either case the 
time is extended by the Court or a judge. 

9. Whero the Court or a judge shall be of opinion that any 
allegations of fact donied or not admitted by the defonce ought to- 
havo been admitted, the Court or judge may mako suoh order as 
shall be just with respect to any extra costs occasioned by their 
having been denied or not admitted. 

10. Whor*e any defendant seeks to rely upon any grounds as 
supporting a right of counterclaim, he shall, in his statement of 
defenoo, stale specifically that ho does so by way of counlorolaim. 

11. Where a defendant by his defonco sets up any oountorolaim 
which raises questions betwoon himself and the plaintiff along 
with any other persons, ho shall add to the title of his dofence a 
further title similar to the title in a statement of claim sotting 
forth tho names of all tho persons who, if such counterclaim were 
to be enforced by cross-action, would be defendants to such cross- 
action, and shall dolivor his statement of defenoo to such of them 
as are parties to the action within the period within which he 
is required to deliver it to the plaintiff. 

12. Where any suoh person as in the last preceding Rule men- 
tioned is not a party to the action, ho shall be summoned to appear 
by being served with a copy of the defence, and such service shall 
be regulated by the same rules as are hcroinbefore contained with 
respect to the service of a writ of summons, and every defence so 
served shall he indorsed in the Form Ho. 2 in Appendix B., or 
to the like effect. 

18. Any person not a defendant to the action, who is served 
with a defence and counterclaim as aforesaid, must appear thereto 
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as if ho had boon sorvod with a writ of summons to apjioaj; in 
an action. 

14. Any porsou named in a dofouco as a parly to a couni erclaim 
thereby uiado may dolivor a roply within tho time within which 
he might dolivor a dei'onoo if it were a statement of olaim. 

15. Whore a defendant sots up a counterclaim, if the plaintiff 
or any other person namod in manner aforesaid as party to such 
counterclaim contends that the claim thereby raised ought not to 
bo disposed of by way of counterclaim, but in an independent 
action, he may at any time hofore reply apply to the Court or a 
judge for an order that such counterclaim may be excluded, and 
the Court or a judge may, on the hearing of such application, 
mako suoh order as shall ho just. 

16. If, in any case in which the defendant sets up a counter- 
claim, the action of the plaintiff is stayed, discontinued, or dis- 
missed, the counterclaim may nevertheless ho proceeded with. 

17. Whero in any action a sot-off or counterclaim is established 
as a defence against the plaintiff’s olaim, tho Court or a judge 
may, if the balance is in favour of tho defendant, give judgmont 
for tho defendant for such balance, or may otherwise adjudge 
to tho dofondant suoli roliof as ho may ho entitled to upon the 
merits of the case. 

20. No ploa or dofouee shall ho ploarlod in abatomont. 

21. No dofondant in an action for Iho rooovory of land who is 
in possession by himself or his tenant need pload his titlo, unless 
his dofouco doponds on an oquitablo ostato or right or ho claims 
relief upon any oquilablo ground against any right or titlo asserted 
by tho plaintiff. But, except in tho cases horeinbofore mentioned, 
it shall bo sufficient to state by way of defence that ho is so in 
possession, and it shall be lakon to be implied in suoh statement 
that he denies, or does not admit, the allegations of fact contained 
in tho plaintiff's statement of claim. Ho may nevertheless rely 
upon any ground of defence whioh he can prove except as herein- 
before montioned. 


Order XXII. r. 22. 

PAYMENT INTO COURT. 

Where a eauso or matter is tried by a judge with a jury no- 
communication to the jury shall be made until aftor the verdict is 



380 


RULES AFFECT] NO PLEA FINCH. 


given, eilhor of the facl Ihat money lias boon paid into Court, or of 
the amount paid in. Tho jury shall bo required to find the 
amount of the debt or damages, as tho ease may bo, without refer- 
ence to any payment into Court. 

Order XXIII. 

REPLY AND SUBSEQUENT PLEADINGS. 

'1. Excopt in Admiralty actions, no reply shall bo delivered 
unless the same be ordered. 

2. A plaintiff shall deliver his reply, if any, in Admiralty 
actions within six days, and in other actions if ordered within the 
time specified in the order, or if no timo is so specified within 
ten days, after the defence or the lost of the defences shall have 
been delivered, unless the timo shall bo extended by the Court or 
a judge. 

3. No ploading subsequent to roply other than a joinder of 
issue shall be pleaded without loave of the Court or a judge, and 
thon shall he pleaded only upon such terms as the Court or judge 
shall think «flt. Evory pleading subsequent to roply shall bo de- 
livered within the time specified in the order giving leave to 
deliver the same, or if no time be so specified within four days 
after the delivery of the previous ploading, unloss the timo shall 
be extended by the Court or a judge. 

Order XXIV. 

MATTERS ARISING PENDING THE ACTION. 

See ante, pp. 232, 233. 

Order XXV. 

PROCEEDINGS IN LIEU OE DEMURRER. 

1. No demurrer shall be allowed. 

2. Any party shall bo entitled to raise by his pleading any 
point of law, and any point so raised shall be disposed of by the 
judge who tries the cause at or after the trial, provided that by 
consent of the parties, or by order of the Court or a judge on the 
application of either party, the same may be set down for hearing 
and disposed of at any timo before tho trial. 

3. If, in the opinion of tho Court or a judge, the decision of 
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such point oi‘ law substantially disposos of the whole action, or 
o£ any distinct cause oi action, ground oil dofonco, sot -oil, counter- 
claim, or roply tlioroin, the Clour l or judge may thereupon dismiss 
the action or make such other order tlioroin as may be just. 

4. Tho Court or a judge may ordor auy ploading to bo struck 
out, on tho ground that it discloses no reasonable cause of aotion 
or answor, and in any such case, or in case of the action or 
defence being shown by the pleadings to bo frivolous or vexatious, 
the Court or a judge may order tho action to bo stayed or dis- 
missed, or judgment to bo enterod accordingly, as may be just. 

5. No action or proceeding shall be open to objection, on tho 
ground that a merely declaratory judgment or order is sought 
thereby, and the Court may make binding declarations of right 
whother any consequential relief is or could be claimed, or not. 

Order XXVII. r. 13. 

DEFAULT 03? I’LEADINO. 

If tho plaintiff docs not doliver a roply, or any party does not 
deliver any subsequent ploading, within the ported* allowed for 
that purpose, the ploadings shall bo doomod to bo olosod at the 
expiration of that period, and all tho material statements of faot 
in tho pleading last delivered shall bo doomod to liavo boon dojiied 
and put in issue. 

Ordeh XXX. 

SUMMONS FOR DIRECTIONS. 

1. — (a) Except in die oases mentioned in paragraph (d), the 
plaintiff in every action shall take out a summons for directions 
returnable in not less than four days. 

(b) Suoh summons shall be taken out after appearance and 
before the plaintiff lakes any fresh step in the action other than 
application for an injunction, or for a receiver, or die entering of 
judgment in default of Dofenoe under Order XXVII. 

(o) Where under Order XIV. tho plaintiff applies for judgment, 
or whero under Order XVIIIa. the defendant applies for a state- 
ment of claim, the judge may deal with suoh application as if the 
plaintiff had been entitied to take out and had taken out a sum- 
mons for directions. 

(d) This rulo shall not apply to Admiralty actions within the 
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mooning of section 34 of the Judicaturo Aot, L873, or to aclions in 
■which the writ is specially indorsod undor Ordor TIL. rule 6, or 
to actions coming undor the provisions of Ordor XVIHA., or to 
any proceeding commenced by originating summons, but in any 
such action or proceeding a summons for directions may bo taken 
out at tho instance of any party thereto. 

2. Upon the hearing of the summons the Court or a judge 
shall, so far as practicable, make such order as may be just with 
respect to all the proceedings to be taken in the notion, and as 
to the costs thereof, and more particularly with respect to the 
following matters: Pleading, particulars, admissions, discovery, 
interrogatories, inspection of documents, inspection of real or 
personal proporty, commissions, examination of witnesses, place 
and mode of trial. Such order shall be in the Form No. 4a, 
Appendix K., with such variations as circumstances may require. 
(See Precedent, No. 44.) 

3. No affidavit shall bo used on the hearing of the said summons 
except by special order of the Court or a judge. 

4. On the hearing of the summons any parly to whom tho 
summons is addressed shall, so far as practioablo, apply for any 
ordor or directions as to any interlocutory mattor or thing in the 
action which he may desire. 

5. Any application subsequently to tho original summons and 
before judgmont for any directions as to any interlocutory matter 
or tiling by any party shall be made undor the summons by 
two clear days’ notice to the other party stating llio grounds of 
tho application. 

6. Any application by any party which might have boon made 
at tho hearing of the original summons shall, if granted on any 
subsequent application, be granted at the cost of tho party apply- 
ing, unless the Court or a judge shall bo of opinion that the 
application could not properly have been made at the hoaring of 
tho original summons. 

7. On the hearing of the summons, tho Court or a judge may 
order that evidence of any particular fact, to be specified in the 
order, shall he given by statement on oath of information and 
belief, or by production of documents or entries in books, or by 
copies of documents or entries or otherwise as the Court or judge 
may direct. 

8. In any action to which Rule 1 of this Order applies, if the 
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plain tifi doos not within fourteen days from tho onlry of the 
defondant’s appearance lako out a summons for directions undor 
this Ordor, tho defondant shall be at liberty to apply for an ordor 
to dismiss tho action, and upon such application the judge may 
either dismiss the action on such terms as may be just, or may 
deal with such application in all respects as if it wore a summons 
for directions under this Order. 


Order LXIV. 

TIME 

4. In causes intended to be tried during the autumn assizes at 
any place for which the Commission Day is fixed by order in 
Council for a day prior to the 1st December, and in Admiralty 
actions, summonses may be issued and pleadings may he amendod, 
delivered, or filed in the long vacation on and after tho 1st day 
of October in any year, but pleadings shall not be amonded, de- 
livered, or filed during any olhor part of such vacation, unless by 
direotion of the Court or a judgo. 

5. Save as in the last precoding rule mentioned, th3 time of the 
long vacation in any yoar shall not be reckoned in the computa- 
tion of the times appointed or allowed by these rules for amend- 
ing, delivering, or filing any pleading unless otherwise directed 
by the Court or a judge. 


Order LXX. 

NON-COMPLIANCE. 

1. Non-compliance with any of these rulos, or with any rule of 
practico for the time being in force, shall not render any pro- 
ceedings void unless tho Court or a judge shall so direct, but 
such proceedings may be set aside either wholly or in part as 
irregular, or amended, or otherwise dealt with in such manner 
and upon suoh terms as die Court or judge shall think fit. 

2. No application to set aside any proceeding for irregularity 
shall be allowed unless made widiin reasonable time, nor if the 
party applying has taken any fresh step after knowledge of the 
irregularity. 
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No. 1. 
WRIT. 


Indorsed generally. 

1911.— J.— No. 610. 


la the High Coart of Justice, 

King’s Bench Division. 

Bo tween Mary Jones . . . Plaintiff, 

r and 

Richard Robinson . . Defendant. 


Georoe the Fieth, by the grace of God of tho United Kingdom 
of Great Britain and Ireland, and of the British Dominions 
beyond the Seas, King, Defender of the Faith, to Richard 
Robinson, of 50, Fleet Street, in the city of London. Wo com- 
mand you, that within eight days after the sorvioo or this writ on 
you, inclusive of the day of such sorvice, you do cause an appoar- 
ance to be entered for you in an action at tho suit of Mary Jones, 
the wife of Robert M. J ones. And take notice that in dofault of 
your so doing, the plaintiff may proceed therein and judgment 
may be given in your absence. 

Witness, Robert Threshie, Baron Loreburn, 
Lord High Chancellor of Great Britain, the eleventh day 
of August in tho year of our Lord one thousand nine 
hundred and eleven. 


N.B. — This writ is to be ser ved wit hin twelve yglendar months from the date 
thereof, or, if renewed, within six caloudar months from the date of tho 
last renewal, including the day of c-uoh datp, and not afterwards. 

The defendant may appear hereto by entering an appearance eitkar.perponally 
or by solicitor, at tho Central Office, Royal Courts of lustioe, London. 
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Tho plaintiff is a married woman, suing in. respect of her 
eeparato ostato. 

Tho dofondant is sued as executor of tho late John Corbould, 
and also in his own right. 

Tho plaintiff’s olaim is for £ , balance of moneys roceived 

by the said John Corbould during his lifetime, and by the defen- 
dant since his death, to tho use of tho plaintiff. 

And for an account. 

And for a recoiver. 

This writ was issued by F. "VV. Williams of, and whoso address for service is, 
19, Ludgate Hill, London, E.C., solicitor for the said plaintiff, who resides 
at llo, Bolsize Park Gardens, Hampstead, N.W. 

This writ was served by mo, at oO, Fleet Street, London, E.C., on tho defendant, 
on Saturday, tho 12th day of August, 1911. 

Indorsad tho 12th day of August, 1 911. 

(Signed) W. Forsyth, 

(Address) 10, Ludgato Hill, London, E.O. 

.No. 2. 

MEMORANDUM OP APPEARANCE, 

{Heading as in Ptecedent No. 1.) 

E nter an appearance for Richard Robinson in this action. 
Dated the 19th day of August, 1911. 

(Signed) Francis Walter of 18, New Bridge Street, 
London, E.C., whoso address for service is the same. 
Solicitor for tho defendant. 
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I.— INDORSEMENTS ON WRIT. 

GENERAL INDORSEMENTS. 

( Ante j p. 88.) 

No. 3, 

False Imprisonment. 

Tho plaintiffs claim is for damages for the arrestand faJ.se im- 
prisonment by the defendant of the plaintiff S. J., who is the 
wife of the plaintiff H. J. 


No. 4. 

Fraud. 

Tho plaintiff’s claim is for damages for fraudule nt misstate- 
ments contained in a prospectus issuod by the dofondant as 
director of the Gold Mining Company, Limited. 

* 

No. 5 . 

Libel. 

Tho plaintiff’s claim is for damages for a l ibol contained in the 

Independent for Saturday, November 5th, 1910, boing an 

artiolo headed “A New Trick” in the Brst oolumn of page 5 of 
that issue. (See Order III. r. 9.) 


No. 6. 

Trespass: Injunction. 

The plaintiff’s olaim is for £ damages for the defendants’ 

wrongfully entering tho plaintiff’s land, known as Red Meadow, 
Wliitchurch, in the County of Southampton; and for an injunction 
restraining the defendants, their servants, workmen, and agents, 
from entering on the plaintiff’s said meadow, or from destroying 
or otherwise injuring the hedge or fenco on the east side thereof, 
or from erecting or causing to be erected a woodon or other fence 
on tho said east side thereof, or from in any way interfering with 
the plaintiff’s use and enjoyment of the said meadow. 
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No. 7. 

TrBSFASS BY A MAN SINCE DEAD. 

The plaintiff's claim i3 against tlio defendants, as oxocutors of 
0. D., deceased, for damages l’or trespasses upon tho lands of ilie 
plaintiff committed by the said C. D. within six months before his 
doath. 

No. 8. 

Recovery oe Land and Arrears of Rent. 

Tho plaintiff’s olaim is, as against all the defondants, to recover 
possession of No. 34, High Street, Camden Town, N.W., now in 
tho occupation of the defendants A., B., and C., as sub-tenants of 
the defendant K.; and also, as against the dofendant IC., for 

£ arrears of rent due from him under the lease of the said 

premises granted him by tho plaintiff, for damages for breach 
of tho covenants to repair therein, for mesne profits, and for a 
receiver.* 


INDORSEMENTS FOR TRIAL WITHOUT PLEADINGS. 

("See ante, pp. 39, 61.) 

(i) In Actions for Breach of Contract. 

No. 9. 

Breicii of Promise of Marriage. 

On December 27lh, 1909, the plaintiff and defendant verbally 
promised to marry one another. On August 3rd, 1911, the defen- 
dant married another lady. And the plaintiff claims 1.000Z. 
damages. 

If the defendant appeal’s, the plaintiff intends to proceed to 
trial without pleadings. . 

No. 10. 

Goods of Inferior Quality. 

Tho plaintiff’s claim is for 601. damages for the defendant’s 
breach of contract. On January 2nd, 1911, the defendant agreod 


* If the property is sublet, it is us well to a«»k for the appointment of a 
xeoeiver. See Owathn r. Bird, 52 L, J. Q,. 33. 263. 
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io soil and deliver to tho plaintiil 100 sanies of Hoar of tho kind 
known as "seconds” at lliirly-livo .skillings n sack. 

Tlio defendant duly delivered to the plain till' 100 sacks in 
allegod compliance with liis agreement. Rut Iho Hour in tlieni 
was not “seconds,” but an inferior quality worth only twouty- 
tkroe shillings a sack. 

If the defendant appears, iho plaintiff intends to proceod to 
trial without pleadings. 

No. 11. 

Money Had and Received. 

The plaintiffs claim is, as executor of J. S., deceased, for 
172/. 10s., monoy received by the defendant for the use of J. S. 

Particulars: — 

1911 . £ *. d. 

January 3rd — To amount ol rents of No. 5, South Street, 

collected by tlio defendant - • - 72100 

February 6th— To deposit on intended sale nf Elm Villa - 100 0 0 

£172 10 0 

« 

And for interest thereon a( the rate of 5 por cont. per annum 
till payment or judgment.* 

If the defendant appears, the plaintiff intends to procood to 
trial without pleadings. 


No. 12. 

Money Paid by Deceased. 

The plaintiff is the executor of A. B., docoasod; A. B. in his 
lifetime became surety for the defendant to one C. D.; and, as 
such surety, was compelled to pay, and on June 29th, 1909, did 
pay, the sum of 1,051/. 18s. -if/., which the defendant owed to 
O. D. 


* The claim for inter est in this case, if. maintainable at all, must ho so under 
tho statute 3 & 4 Will. IV. c. 42, s. 28, which enahlos a jury, ‘‘if they Bhall 
think fit,” to award interest as damages. It is, therefore, unliquidated in 
amount, and cannot be specially indorsed. Tho plaintiff must provo at the 
trial that ho or his testator made a written demand for payment on tho 
defendant, and at the same time gave him notice in writing that intoreBt 
would he claimed from the date of such demand until payment. See p. 63. 
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And ilie plaintiff claims: — 

(i) 1,0511. 13s 4 d. 

(ii) Interest tlievo on at tlio rate of 5 por cont. per annum 

from June 29th, 1909, till paymonl or judgment. 

If the dofoudant appears, the plaintiff intends to prooeed to 
trial ■without pleadings. 

No. 13. 

Non-Delivery or Goods. 

1. The plaintiff’s claim is for 150Z damages for the defendant’s 
breach of contract in not delivering to the plaintiff 200 tons of 
Scotch pig iron, which the defendant had agreod to deliver to the 
plaintiff free on rail at Cardiff on or before March 15th, 1910. 

2. The defendant lias only delivered 80 tons of the said iron, 
and he did not doliver that quantity till June 13th, 1910. 

Particulars of damage: — 

£ s. d. 

^ I Loss of profit ou 1 20 tonn at ll. per ton - - - 120 0 0 

J Loss by delay on 80 tone at 7*. 6 d. per ton . - 30 0 0 

£1/50 0 0 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 

No. 14. 

Non-Repair. 

The plaintiff’s claim is for damages for the defendant’s breaches 
of covenant in not repairing, and in not yiolding up in proper 
repair, tho house, No. 401, Piccadilly, W., which tho plaintiff 
domised to the defendant by an indenture dated January 8th, 
1901, which contains the covenants sued on. 

Parti culars of dilapidations were left at the house for the de- 
fendant ou January 14th, 1911; tliey_e_xceod three folios.,. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 

No. 15. 

Wrongful Dismissal. 

The plaintiff’s claim is for damages for wrongful dismissal. 
On December 21st, 1909, the defendant engaged the plaintiff as 
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an electrical engineor for oao yoar oorLam, boginniug January 
1st,, 1910, at a salary of 300 Z. por annum, payablo quarterly. On 
Fobruary 19th, 1910, he discharged the plaintiff from his em- 
ployment. 

The plaintiff also claims salary at the rate of 3001 per annum 
from January 1st to February 19th, 1910. 

If the defendant appears, the plaintiff intends to proceed to 
trial -without pleadings. 


(ii) In Actions of Tout. 

No. 16. 

Ancient Lights. 

The plaintiff’s claim is for an injunction to restrain the defen- 
dant from proceeding with the oroction of a wall in such a way 
as to obstruct the ancient lights of the plaintiff’s houso, No. 34, 
King Streot, Colchester, in tiro county of Essex. 

If the defendant appears, the plaintiff intends to prooood to 
trial without pleadings. 


No. 17 
Copyright 

The plaintiff claims damages for Iho defendant’s infringement 
of his copyright in a book entitled “ Hints to Poultry-Fanoiors,” 
registered on April 12th, 1910. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 


No 18. 

Detinue. 

Tho plaintiff's claim is for the return of his horse, gig, and 
harness, which the defendant hired of him for the day on April 1st, 
1911, but which ho has never returned; 

Or f or 100Z . , the ir value. 

And for 303. damages for their detention 
If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 
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No. 19. 

Executor suing undue Lord Campbell's Act. 

The plaintiff , as oxoculor of C. D., deceased, brings this action* 
for the benolil and on behalf of Eliza, ihe widow, and William, 
Margaret, and Mary, the children of C. D. [as the case may he], 
who have suffered damago from the defendants’ negligence in 
carrying the said 0. D. by omnibus, whereby tho said 0. D. was 
killed in Cornhill on the 15th January, 1911. 

And tho plaintiff claims 5001. damages. 

If the defendants appear, the plaintiff intends to proceed to 
trial without pleadings. 


No. 20. 

Malicious Prosecution. 

The defendant maliciously and without reasonable or probable 
cause profcrracl a_ charge of larceny against tho plaintiff beforo a 
justioo of tho peace, and caused tho plaintiff to bo sont for trial 
on the charge and imprisoned theroon, and prosecuted tho plaintiff 
thereon at llio Middlesox Quarter Sessions, where ihe plaintiff 
was acquitted. 

And tho plaintiff claims 5001. damages. 

If tho defendant appears, the plaintiff intends to proceed to 
trial without ploadings. 


No. 21. 

Misrepresentation. 

The plaintiff’s claim is for 5 0QZ. damages for the defendant’s 
fraudulent misrepresentation. The defendant induced tho plain- 
tiff to buy the goodwill and lease of the George public-house, 
Stepney, by representing to the plaintiff that the takings of the 
said public-house were 40 1. a week, whereas in fact they were 
much less, as tho defendant was woll aware v 

If the defendant appears, the plaintiff intends to proceed to 
trial wilhout pleadings. 


* It is submitted that un indorsement in the above form is a sufficient com- 
pliance with soot. 4 of the Act, ante, p. 181 ; if, indeed, that section applies at 
all where there are no pleadings. 
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No, 22. 

Negligence by a Solicitor 

The plaintiffs claim is for G l. 12s. (id. damage caused to the 
plaintiff by tho defendant's negligence in his conduct of an action 
brought by the plaintiff against one C. D., in which action tho 
plaintiff had retained tho defendant to act as his solicitor. 

Particulars. 

The negligence consisted in the defendant's making an applica- 
tion under Order XIV. in the said action, though the plaintiff’s 
claim was for unliquidated damagos. The summons was dis- 
missed with costs, and the plaintiff was ordered to pay, and has 
paid, to the said 0. D. 61. 12s. 6 d. for hie taxed oosts of the said 
summons. 

If the defendant appears, the plaintiff intends to proceed to 
trial "without pleadings. 


No. 23. 

1 Personal Injuries. 

The plaintiff’s claim is for 1001. damagos for personal injurios 
sustained by him in a collision near Box on May 0th, 1911, when 
ho was travelling on the defendants’ railway as a passenger from 
London to Bristol. Such injuries woro caused by tho defendants’ 
negligence. 


Particulars [ of Damage. 

£ 

t. 

d. 

Loss of 15 weeks’ salary ns clerk at 21. per week - 

- 30 

0 

0 

Medical attendance ------ 

- 10 

10 

0 

Nurse for 6 weeks ------ 

- 3 

0 

0 

Extra nourishment ------ 

- 2 

10 

0 


£i6 

0 

0 


If tho defendants appear, the plaintiff intends to prooeed to 
trial without pleadings. 
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(iii) In Actions von tub Recovery ov Lvnd.' 1: 

No. 21. 

Ejectment op Tenant non Non-Payment ov Rent. 

Tho plaintiff’s claim is to rocovor possession of tlio house and 
promises known as Nine Elms, South Tottenham, in the county of 
Middlesex, which the plaintiff demised to tho defendant by a 
lease, dated June 27th, 1903, at a yearly rent of S00Z-, payable 
quarterly. The lease contained the usual covonauts and a proviso 
for re-entry. Tho defendant has not paid the rent which accrued 
due either at Michaelmas or at Christmas, 1910. 

And for 150Z. arrears of rent. 

And for mesno profits from Christmas, 1910, till judgment. 

If tho defendant appears, the plaintiff intends to prooeed to 
trial without pleadings. 


No. 25. 

Hunt v . Trespasser. 

The plaintiff’s claim is to recover possession of the farm and 
promises known as Highfiold, situate in the parish of White 
Lackington, in the county of Somerset, of which John Jones was 
seised in fee at the dato of his death (November 23rd, 1910). The 
plaintiff is his eldest son and heir. 

And for mesne profits at the rate of 200?. a year, from Novem- 
ber 23rd, 1910, till possession bo given to the plaintiff. 

If the defendant appears, the plaintiff intends to proceed to 
trial without pleadings. 


No. 26. 

Reversioner v . Persons cl uming under a Tenant for Live. 

The plaintiff’s claim is to recover possession of the house known 
as 182, Piccadilly, W., of which (ho Rev. John Roberts was seised 
in fee at tho date of his death (April 17th, 1882). By his will dated 
February 3rd, 1878, he devised the said house to his daughter 


* From 1862 to 1876 there were no pleadings in ejeotment. 
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Ajine Roberts, for life, with remainder to the plaintiff in foe. 
Anno Roberts died on Ootobor 3rd, 1911. 

And for mosno profits. 

And for an injunction.* 

If the dofendant appears, tho plaintiff intends to proceed to 
trial without pleadings. 


(iv) In the Chancery Division. 

No. 27. 

Priority or Mortgagees. f 

By deed dated Octobor 17th, 1906, certain property therein 
specified was mortgaged by the defendant A. B. to one .T. S. By 
dood dated January 13th, 1909, J. S. transferred tho said security 
to tho plaintiff. The dofendant E. F. claims to be mortgagee 
of the said property in priority to the plaintiff. Tho dofondant 
G. H. claims to be mortgagee thereof in priority both to the 
plaintiff and to the defendant E. F. 

The pldiptiff claims — 

(i) A declaration that he is first mortgageo of tho said pro- 

perty in priority to tho defendants E. F. and G. II. 

(ii) Foreclosure or salo of the said property. 

(iii) A roeoiver. 

If the defendants appear, the plaintiff intends to procood to, 
trial without pleadings. 

No. 28. 

Specific Performance. 

The plaintiff’s claim is for specific performance of an agreement 
for the sale by the defendant to the plaintiff of the froohold here- 
ditament known as Low Gill, Bredbury, near Stockport, in tho 
county of Cheshire. Such agreement is contained in three letters 
passing between tho plaintiff and the dofendant, and dated respec- 
tively October 27th, 29th, and 30th, 1910. 

* As to a claim, for an injunction in an aotion for recovery of land, see Read 
v. Wotton, (1893) 2 Ch. 171 ; 62 L J, Ch. 481 ; 41 W. R. 566 ; 68 L. T. 209. 

t A question of priority will not to dealt with on an originating summons. 
(In re Giles, 43 Ch. D. 391 ; 59 L. J. Ch. 226 ; 38 W B. 273 ; 62 L T. 375) ; 
hence it is necessary to issue a wiit, eves in a simple case like that abovo. 
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And for mesne profits from January 1st, 1911 , tho date fixed for 
completion, till possession bo given to the plaintiff. 

Or in tho alternative for damages. 

If tho dofondant appoars, the plaintiff intends to proceed to 
trial without pleadings. 


INDORSEMENTS FOR AN ACCOUNT. 

(Order III. r. 8; ante, p. 40.) 

No. 29. 

Claim by an Executok. 

The plaintiff’s claim is, as executor of A. B-, deceased, for an 
aocount of all moneys received and paid by the defendant as the 
agent of A- B. 

Particulars. 

1. On December 1st, 190G, A. B. employed the defendant to 
colleot the ronts of his property, known as Beaconsfiold Terrace, 
Walthamstow. 

2 The defondant collected the said rents from December 1st, 
1906, till April 19tli, 1911 ; lie paid over to A. B. certain moneys 
as and for the rents of tho said property up to December 31st, 
1909. He has mado no payment since either to A. B. or to the 
plaintiff. 

3. A. B. died on June 13th, 1910, having by his last will, dated 
March 5th, 1910, appointed the plaintiff his executor. Yet the 
defendant has refused to make any payment or render any 
accouut to the plaintiff. 


No. 30. 

Claim against an Agent. 

Tho plaintiffs’ claim is for 9322., moneys had and receivod by 
the defendant as the plaintiffs’ agent, on thoir behalf, and for 
their use ; and also for an account of all moneys had and rocoived 
by tho defendant as such agent, and for payment of the amount 
found due on taking such account. 

O.P. 


t> D 
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No. 31. 

Mutual Dealings. 

The plaintiff's claim is, as trustoo in bankruptcy of ono James 
Smith, for 640Z. Is. 10d, money payable by llio dofondant to the 
plaintiil for goods sold and delivorod by the said J. S. to tho 
defendant, and for money recoivod by tho defondant to tho use of 
the said J. S., and for an account of all mutual doalings botween 
the dofendnnt and the said J. S. from May 3rd, 1907, up to the 
present time, and of all monoys receivod by tho defendant from the 
said J. S. between these dates; and that the defondant may be 
ordered to pay to the plaintiff die amount found due to ldm on 
taking suoh account. 

[And see Precedents Nos. 11, 46.] 


SPECIAL INDOESEMENTS. 

( Being Statements of Claim to be indorsed on Writ under 
Order III. r. 6; ante, p. 42.) 

No. 32. 

Bill of Exchange. 

The plaintiff’s daim is for 520?. 31s. 6 d., for principal, inlorest, 
and notarial expenses, payable by tho dofondant to die plaintiff on 
a bill of exchange for 500?., datod January 1st, 1910, drawn by 
A. B. on the defendant, and accoptod by him, payablo three 
months after date to tho order of E. F., and indorsed by E. F. to 


the plaintiff. 

Particulars. 

1910. £ s. d. 

April 4th — Principal due 600 0 0 

Interest 20 10 0 

Noting 016 


Total £620 11 6 

The plaintiff also claims interest on 500?. of the above sum 
at 5?. per cent, from date hereof until payment. * 

Signed. 

[See Lawrence & Sons v. Willooclcs, (1892) 1 Q. B. 696; 
and ante, p. 51.] 
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No, 33. 

Goods Sold and Delivered — Account stated. 

The plaintiffs claim is for 621. 15s. 2d!., balance of the price of 
goods sold and delivered by the plaintiff to the defendant. 


Particulars. 

1910 — December Slct — Butcher's meat supplied to this date . 

1911 — January 1st to March 31st — Butoher’s meat supplied 

between these dates 


-£ t. A. 
55 12 S 

13 13 0 


Or. 

1911 — March 31st— By oash 


71 6 8 
8 10 6 


Balanoe due £02 15 2 

The plaintiff will also seek to recover tko same amount as money 
payable by the defendant to the plaintiff on an account stated 
between them. 

Particulars. 

• * t, t. a. 

1911 — May 13th— Balanoe found to be due on an uecount staled 
in writing by the plaintiff and verbally agreed 
by the defendant to bo oorreot this day . 02 15 2 

Signed- 

No. 34. 

Guarantee. 

[For a precedent of a special indorsement in an action on a 
guarantee, see ante, p. 144.] 


No. 35. 

■Work and Labour done. 

The plaintiff’s claim is for 3181. 3s lid., balanoe of an aocount 
for services rendered and work done by the plaintiffs as adver- 
tising agents and contractors for advertisements, in printing, 
posting, and advertising for the defendants, and also for moneys 
paid by the plaintiffs for the defendants at their request; of 
which full particulars have been delivered exceeding three folios 
in. length. 
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Particulars. 

1910— April 18th to September 30tli — To account rendered . 

Or. £ 6 . cl. 

1911— May 5th— By cheque on account . . . ,450 

July 3rd — Goods shipped to plaintiffs’ £ s. d. 

order at Ostend . . 116 0 0 

£ s. d. 

Less 10 per cent, discount . 11 12 0 

Freight and duty . 12 17 0 24 9 0 91 11 0 


£ *. d. 
408 19 11 


95 16 0 


£313 3 11 
Signed. 


No. 36. 

On - a Trust. 

Tlio plaintiffs are the present trustees of a trust legacy of 
2,7502., bequeathed by the will of John Brogden, doceasod, to tho 
defendants upon trust in favour of the testator’s daughter Mary 
Jane Billing and her ohildron. This legacy has romainod unpaid 
by reason of a breach of trust on tho part of tho defendants one! 
is now due from them upon a trust. And the plaintiffs’ claim 
is to have this legacy paid to thorn by tho dofondants, togolhor 
with interest thoreon from tho 12th day of April, 1885, payment of 
such interest being directed by the testator in his will at tho rate 
of four per cent, per annum. The defendants havo admiltod that 
assets have come to their hands sufficient to answor tho said 
legaoy and interest. 

Particulars. 

X s. d. 

1886 — April 12— Principal of legaoy 2,760 0 0 

1890 — March 18 — Interest thereon from 12th April, 1885, to this 

<lay at four per cent, leas income tax ... 626 12 9 

£3,276 12 9 

Signed. 

[See Hamilton v. Brogden, 60 L. J. Oh. 88.] 

Other forms applicable to cases under heads A., B., C., D., and 
E,, of Order NI. r. 6, are given in E. S. O., Appendix C., sect, IV. 



SPECIAL INDORSEMENTS. 


405 


No. 37. 

[Under Order III. r. 6 (F.).] 

Statement of Claim: to be indorsed on Writ in an Action 
for tiie Recovery of Land where the Term has expired. 

(a) Where there is an Agreement in Writing. 

The plaintiff’s claim is to recover possession of two fields situate 
at Waxham. in the parish anJd manor of Horsey, in the county of 
Norfolk, numbered 491 and 492 in tho Tithe Apportionment Map, 
which wore demised by the plaintiff to the defendant by an agree- 
ment in writing bearing date September 17th, 1904, for a term 
which expired on September 29th, 1911. 

The plaintiff also claims mosne profits from September 29th, 
1911, till possession of the said fields is doliverod up to him.* 

Signed 

No. 38. 


(b) Tenancy at Will. 

1. Tho plaintiff’s claim is to recover possession of certain pro- 
mises situalo in tho parish of M., in the manor of N., in tho county 
of S., and known as Hopthorp Farm, and for mesne profits from 
December 23rd, 1910. 

2. The defendant was tenant at will to the plaintiff of tho said 
premises; but tho plaintiff on December 23rd, 1910, duly deter- 
mined such tonanoy and demanded possession of the said pre- 
mises; yet the defendant refuses to deliver up possession thereof 
to the plaintiff. 

Signed. 

[Soe Precedents Nos. 102 and 111.] 


No. 39. 

Statement of Claim to be indorsed on Writ in an Action 
for the Recovery of Land where the Tenancy has 
been duly determined by a proper Notice to Quit. 

1. The plaintiff's claim is to recover possession of certain pre- 
mises known as Laurel Cottage, St. Anne’s Churchyard, in the 
borough of Petersfield, in the county of Southampton. 


* The plaintiff is entitled to have the mesne profits in this action oaloulated 
up to the date of his obtaining possession of the land. ( Southport Ttamways 
Co. v. Gandy, (1897) 2 Q. B. Cfi ; 68 L. <7. Q. B. 532 ; 76 L. T. 815.) 
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2. Tho defendant occupied the said promises as a wookly ionant 
to tho plaintiff on tho terms that supli tonancy should bo dotor- 
minablo by a tour weoks’ notico to quit to bu g'ivou by either 
party. 

3. Tho plaintiff duly determined tho said fonancy by sorving on 
tho defondant, on October 7th, 1911, a notioo to qu,il tiro said 
premises on the following November 8th, 1911; yol tho defendant 
infuses to delivor up possession thereof to tho plaintiff 

4. Tho plaintiff also claims the mesne profits of tho said pre- 
mises from tho said November 8th, 1911, till possession bo de- 
livered up. 

Signed. 

[See another precedent in Daubuz v. Laving ton. 13 Q B. D. 

347; 53 L. J. Q. B. 283; 32 W. R. 772; 51 L. T. 20G. 

See, also, Ban mer v. Qlifton, (1894) 1 Q B. 238; 42 W R. 

287.] 

For tho form of Statement of Claim to be indorsed on the writ 
where a tenant has incuried a forfeiture through not paying his 
rent, see Rroccdont No. 72, post , p. 430. 
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II.— SUMMONSES AND ORDERS. 

No. 40. 

General Poem oe Originating Summons. 

(Order LIV. r. 4b; Appendix K., No. 1a.) 

1911. [Here put the letter and number .] 
In the High Court of Justice, 

King’s Bench Division, 

Between A. B Plaintiff, 

and 

0. D Defendant. 

Let C. D. of , in the county of , within eight days 

after service of this summons on him, inclusive of the day of 
such service, oauso an appearance to be entered for him to this 
summons which is issued upon the application of the plaintiff. 

who resides at , in the county of , and who claims 

to be entitled to aompound interest under a promissorjqnole made 
by the defendant in tho following words : — [here set out a full 
copy of the note], for the determination of the following ques- 
tion: — Whether the said note carries simple or compound interest? 

Dated the day of , 1911. 

This summons was taken out by E. F., of , solicitor for 

the above-named plaintiff. 

Tho defendant may appear hereto by entering appearance either 
personally or by solicitor at the Oontral Office, Royal Courts of 
J ustice. 

Note. — If the defendant does not enter appearance within the 
lime and at the place above mentioned, such order will bo made 
and proceedings taken as the judge may think just and expedient. 

No. 41. 

Summons under Order XIV. 

[Heading as in Precedent No. 40.] 

Upon reading the affidavit of A. B. 

Let all parties concerned attend the Master in Chambers, Central 
Office, Royal Courts of Justice, Strand, London, on Thursday, the 
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23rd day of Novombor, 1911, at 1.30 o’clock in Uio aftornoou, on 
tho hoaring of an application on the part of Uio plaintiffs, that 
tlioy bo at liborty to sign final judgniont in tills action against 
tlio defendant for the amount indorsed on tho writ, with intorost, 
if any, and costs. 

This summons will bo attended by Counsol. 

Dated the 18th day of November, 1911. 

No. 42. 

ORDER UNDER ORDER XIV. 

[Heading as in Precedent No. 40.] 

Upon hearing Counsel for plaintiffs and dofendant, and upon 
reading the affidavits of A. B. and C D , both filod the 23rd day 
of November, 1911 — 

It is Ordered that the plaintiffs may sign final judgment in this 
action for tho amount indorsed on the writ, with intorost, if any, 
and costs to be taxed. 

Or, 

Tt is Ordered that, if the defendant pay into Court within a 
weolc from tho dato of this ordor tho sum of 200Z., ho bo at liborty 
to defend this notion, but that if that sum bo not so paid, flic plain- 
tiffs bo at liberty to sign final judgment for tho amount indorsed 
on the writ of summons, with intorost, if any, and costs. 

Or, 

It is Ordered that the dofendant bo at liborty to dofond this 
action, and that it be placed in the short cause list. 

Fit for Counsel. 

And that tho costs of this application bo costs in tho cause. 

Dated the 23rd day of Novomber, 1911. 

No. 43. 

Summons eor Directions. 

Undor Order XXX. 

[Heading as in Precedent No. 40.] 

Let all the parties concerned attend Master Archibald in 
Chambers, at the Central Office, Eoyal Courts of Justice, Strand, 
London, on Monday, the 16th day of January, 1911, at 1.30 o’clock 
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in the a/Zemoon, on tho hearing of an application oil the part of 
tho Plaintif) to show causo why an Orclor for Directions should 
not he made in this action as follows: — 

Pleadings Lo be delivered* 

Particulars. [That the dolivor within days 

particulars of and that in default all further proceedings 

in this aotion bo stayed until such particulars arc delivered 
(or, that the Defendant be precluded from giving' evidence in 

support thereof on the trial of the aotion), and that the 

have days to dolivor his after delivery of such 

particulars.] 

Admissions. 

Discovery. That the Defendant file an affidavit of documents in 
ten days. 

Interrogatories. For leave to interrogate tho Defendant. Answers 
to bo filed within tea days. 

Inspection of documents. 

Inspection of real or personal property . 

Commissions. To Gibraltar to examine witnesses. 

Examination of witnesses. "* 

Place of trial, Middlesex. 

Mode of trial. Special Jury. 

Any other interlocutory matter or thing. 

Dated the 10 th day of January, 1911. 

This summons was taken out by C?. H., solicitor for tlie 
Plamtij] . 

To . 


No. 44. 

Order eor Directions under Order XXX. 

[Heading as in Precedent No, 40.] 

Upon hearing the solicitors on both sides, the following direc- 
tions are hereby given, aud it is Orderod — 

That there be pleadings in the aotion. Statement of Claim with 
particulars in fourteen days. Defence with particulars ten days 
thereafter. 

That the plaintiff and defendant do, respectively, within ten 


The words in italios would he in writing on the original summons. 
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days aftor dolivory of Dofonoo [and rocoipts for deposits], answer 
on affidavit stating what documents arc or lvavo boon in their 
possession or power rotating to tho mattors in question in this 
action. 

Inspection of documents upon usual notice. 

That tho aotion bo tried in Middlesex. 

That the action bo tried with a Special J ury at the plaintiff’s 
instance. 

Dated the 16th day of January, 1911. 

No. 45. 

Summons eor Directions in a Commercial Case. 

[Heading as in Precedent No. 40.] 

Let all parties concerned attend tho Judge in Chambers, at tho 
Central Office, Soyal Courts of Justice, Strand, London, on Tues- 
day, tho 28th day of Maruli, 1911, at 10.30 of the oloolc in the 
forenoon, on tho hearing- of an application on tho part of the 
plaintiff for an order for directions as follows: — 

That the® action bo transferred to tho Commercial list. 

That points of claim ho delivered by tho plaintiff in four days. 

That points of defence be delivered by the defendant in four 
days afterwards. 

That list of documents bo exchanged between tho pnrtios in 
seven days and inspection ho given within throo days afterwards. 

That tho action be tried without a jury. 

That tho date of trial be fixed for April 2 4tli, 1911. 

That the costs of this application bo costs in the causo. 

Dated the 22nd day of March, 1911. 

This Summons was taken out by of , solicitors 

for the plaintiff. 
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III —STATEMENTS OF CLAIM. 

(:) Ik Actions for Breach of Contract. 

No. 46. 

Agent Liable to Account. 

1. The plaintiff is a ruorohant in England, having- business 
transactions on tho West Coast of Africa. 

2. On September 2nd, 1909, the plaintiff appointed the defen- 
dant his agont for tho collection of certain debts duo to him on 
the West Coast of Africa, and, for tho purpose of such collection, 
delivered certain securities to tho defendant. 

3. Tho defendant did not colloct all the said debts; ho has not 

accounted for any of tho said debts; and he dispose^ of corlainl 
of the securities without collecting tho said debts. < 

4. The plaintiff uiso claims a sum of 1941., balance duo from the 
defondant to tho plaintiff for tho price of goods sold and delivered 1 
by tho plaintiff to tho dofondont, and for moneys received by the 
defendant to tho uso of tlio plaintiff. 

\TarUmlars.'] ^ 

And tho plaintiff olaims: — 

(i) An account. 

(ii) 1941. 


No. 47. 

Agent Liable to Account — Detinue. 

1. Prom April 1st, 1899, until August 8th, 1911, the plaintiff 
employed the defondant as bis solicitor and confidential agent in 
tho management of building ostates and otherwise. 

2. The defendant, as sncli solicitor and agent, received large 
sums of money for the plaintiff, for which ho refuses to account. 

3. Tho defendant wrongfully detained, and still dotains, from 
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tho plaintiff tho plaintiff’s doods, books, arcmmi -books, ])a)icr8 
and writings. 

Tho plaintiff claims — 

1. Ail account of all sums rocoivod and paid by tlio dofon- 

dant as solicitor and agent of tlio plaintiff. 

2. Payment of the amount found duo to tlio plain till on 

talcing such account. 

3. A return of the said deods, books, account-books, papers 

and writings. 

4. Damages for their detention. 

No. 48. 

Action on a Bond against tiie Executor and Devisee of 
the Obligor. 

(Under 11 Geo. IV. & 1 Will. IV. c. 47, s. 2; soe p. 18.) 

1. William Brown, by his bond dated April 16th, 1906, bound 
himself and his heirs to pay the plaintiff tho ponal sum of 1,000?., 
subject to ISie condition that if ho or thoy paid tho plaintiff the 
sum of 500?. on April 16th, 1907, with intorost tlioroon at tho 
rate of 5 per centum per annum, the said bond should ho void. 

2. On April 16th, 1907, William Brown paid tho plaintiff 25?., 
being interest on 500?. at the agreed rato for ono year; ho paid tho 
plaintiff tho like sum on April 16tli, 3908. Ho nmclo no oflior 
paymont to tlio plaintiff. 

3. On February 21st, 1909, William Brown died. 

4. The defeudant, George Brown, is the eldest son and oxoculor 
of William Brown. The defendant, Mary Brown, is his widow, to 
whom, by his last will, dated February 9th, 1908, h© devisod all his 
real estate. 

And the plaintiff claims against the defendants jointly — 

£ «. d. 

Principal S00 0 0 

Interest from April 16th, 1008, to date of writ . . 70 3 ■) 


Amount due . 


. £579 3 4 
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No. 49 

Buravcir ok Phomi.se of M-vhhiagk. 

1. On March 12Lh, 1911, tho plaintiff and defondant verbally 
promised to marry one another.' 1 ' 

2. Relying on this promise, tho plaintiff on August 3rd, 1911, 
permitted tho defondant to seduce her. 

3. Tho defendant now refuses to marry the plaintiff. 

Tho plaintiff claims 1,OGOZ. damages. 

[See Precedent No. 76.] 

No. 30. 

Commission. 

1 . The plaintiffs are auctionoors and ostate agents, carrying on 

business at ; the dofondant was at all times hereinafter 

mentioned the owner of the brewery known as Brewery, 

Burton-on-Tront. 

2. The dofondant was, in tho months of Soptembqf and Octo- 
ber, 1909, desirous of soiling his said brewory; he omploye'd tho 
plaintiffs as his agents to find him a purchaser; and ho under- 
took, in tho evont of tho plaintiffs introducing a buyer for tho said 
hrowory, to pay thorn a commission of 1| per cent, on the pur- 
chaBo-monoy, payable on tho purchase being completed and the 
money paid. 

3. Tho defondant ropresontod to the plaintiffs that tho said 
brewery was malting a not profit of 7,000Z., on a turnover of 
25,OOOZ, a yoar; that there wore sixty -five public-houses in 
Birmingham, Stockport, and elsewhere “ tied ” to the said 
brewery; and that the trade he was then doing was 200 barrols 
a week, at a profit of 15s. a barrel. 

4. The plaintiffs did introduce to tho defondant a buyer, who 
agreed with the defendant to purchase die brewery and the defen- 
dant’s interest in the said public-houses for 68,OOOZ. 

5 . The said buyor was always ready and willing to complete tho 
said purchase and pay the defondant the said price until ho dis- 

* It is unnecessary to aver that this amounts in law to a promise to marry 
within a reasonable time (Order XIX. r. 25), or that such reasonable time has 
elapsed (r. 14) . 
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covered Llial. tho roprosoulalions nuwlo by tlio defendant as lo Iho 
profit made and the tmdo done by iho Haul browory, and as to the 
number of tied houses attached Ihoreto, wore untrue. IIo then de- 
clined to complote tlio said purchase or to pay the said prico. 

6. The plaintiffs wore thus prevented through iho defendant's 
default from earning’ thoir commission on tho said purchase* 
monoy, which at the rate of 1|- per coat, amounts to 1,020Z. 

7. Tho plaintiffs also seek to rocovor the said sum of 1,0201. 
as money payable by tho defendant to tho plaintiffs for services 
rendered by the plaintiffs to the defendant, and for work and 
labour done by them for tho defendant at his request. 

And the plaintiffs claim 1,0201.: 

(i) as commission earned; 

(ii) os damages under paragraphs 5 and 6 ; 

(iii) on a quantum meruit. 

No. 51. 

Covenants in a Lease. 

* 

1. By a loaso, dated Decombor 11th, 1905, tlio plaintiff domisod 
to the defendant a public-houso, known as The King’s Arms, High 
Street, in the City of Manchester, for a term of twonly-ono years 
from September 29th, 1905, at a yoarly rental of 1401. 

2. By tho said loaso the dofondant oovonantod ( inter uliu ), — 

(i) To pay the said ront to tho plaintiff by equal quarterly 

payments on iho usual quarter days. 

(ii) During the said term to koop tlio inside of the said 

promises, together with tho fittings, fixtures . . . &c., 
in as good and tenantablo repair and dooorativo con- 
dition as they were in on Docembor 11th, 1905. 

(iii) Within throe calendar mouths aftor nolico in writing 

of any defects of repair should havo been given to tho 
defendant, or loft upon the said premises, to repair, 
decorate, and amend tho same accordingly. 

liv) That no act should bo done or committed, or omittod, or 
any offence or offences committed, whereby tho licence 
for the time being for tho vending of beer and other 
malt liquors on the said premises might beoorne for- 
feited, or the renewal thereof refused. 
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(v) To Iceop opou ilio said piiblio-liouso Tor llie salo oi' boor 

and other malt liquors at all times allowed by law. 

(vi) That the said business of a boor retailor should at all 

times bo managed and conducted on the said premises 
in a lawful and orderly and proper mannor. 

3. The defendant has broken all tho said oovonants: — 

(i) Ho has not paid the rent which accrued due on June 24th, 

September 29(h, and December 25th, 1910, respec- 
tively, or any part thereof. 

(ii) He has not repaired the promises in accordance with the 

covenant in that behalf. 

(iii) Notice in writing of all defects of repairs was given to 

the defendant on July 21si, 1910, and also left npon 
tho said premises on August 17th, 1930, yet the defen- 
dant did not, within threo calendar months from the 
delivery thoreof, or at all, repair, decorate or amend 
the said premises. 

(iv) , (v), (vi) The retail business at tho said public-houso 

was not conducted in a lawful and orderly or proper 
mannor, whereby tho justices, on September 23rd, 
1910, rofused to ronow the liconce of the said public- 
house. And since the date of such refusal the said 
public-house lias not been kept open for the sale of 
any malt liquors ; hut tho said premises have ovor since 
romainod closed and unlicensed. 

4. By reason of the said breaches of covenants, and of the 
wrongful acts complained of, the plaintiff has suffered damage, 
and has been greatly injured in his rovorsion. 

And the plaintiff claims: — 

(i) 103 f. 18s, 4 d. for rent in arroar, less tax. 

(ii) 5001. damages for the said breaches of covenants. 


No. 52. 

Goods Sold and Delivered — Non-Acceptance. 

1. On October 20th, 1910, the defendants by their agent A. B. 
agreed to buy from tho plaintiff, and tho plaintiff bargained and 
sold to the defendants certain barley, then lying on the plaintiff’s 
premises, viz., 306 sacks, at the price of lb per sack. 
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2. AIL llio said barloy 1ms boon dolivorod by Lbo plaintiff lo iho 
defendants; but tho defendants liavo refused and still rofuso to 
pay for tbo same. 

8. Alternatively, tho plaintiff says that tbo do fondants liavo 
accepted part of the said barley, viz., 44 sacks; but hnvo refused 
and still rofuso to accopt the remainder of tho said barley, or to 
pay for the said 44 sacks . 

The plaintiff claims — 

(a) under paragraphs 1 and 2 — 306Z. : or 

(b) under paragraph 3 — 

(i) 44Z. 

(ii) damages. 

[See Precedents Nos. 82, 109.] 

No. 53. 

Liability of a Tenant to Repair at Common Law. 

1. The defendant ivas tenant to the plaintiff of a messuage and 

premises off the plaintiff’s, situate at in tho county of 

. His tenancy dotenninocl on Juno 24th, 1911. 

2. During the said tenancy tho dofondant wrongfully permitted 
waste to the said messuage and premisos by suffering tho walls, 
doors, -windows, floors and roof thereof to become ruinous and in 
decay for want of needful ropair. 

3. In tho alternative, tho plaintiff says that it was an impliod 
term of the defendant’s tonanoy that the defendant should during 
the said tenancy keep tho said messuage aud premisos in 
tenantable repair, order and condition, and uso thorn in a 
tenantable and proper manner, and should at the expiration of 
the said tenancy deliver up lo the plaintiff the said messuage and 
promises, with all fixtures thereon, in the same state and con- 
dition as they were in at the time of the defendant’s entry thoreon, 
reasonable wear and tear only excepted. 

4. The defendant during the said tenanoy did not hoop tho 
said messuage or the said premises in tenantable repair, order and 
condition, but used them in an untenantable and improper 
manner, and did not at the expiration of tho said tenanoy deliver 
up to the plaintiff tho said messuage and promises, with all fix- 
tures thereon, in the same state and condition as they wore in at 
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tho timo of the defendant’s entry thereon, reasonable woar and 
tear only excoplod. 

And the plaintiff claims 1 . damages. 


No. 54. 

Lost Luggage. 

1. The plaintiff, on the 24tli day of July, 1911, was received by 
tho defendants as a passonger for the purpose of being carried 
with her portmanteau by train on the defendants’ railway from 
Liverpool to London, for reward to the defendants. 

2. The defendants thereupon received and took charge of the 
said portmanteau, which contained tho plaintiff’s weariug apparel, 
&c., and placed it in their luggago van at Liverpool in the train in 
which the plaintiff was about to travel, for the purpose of its 
being carriod to London. 

3. Tho defendants did not carry the said portmanteau to] 
London, nor did they dolivor it to tho plaintiff on lior arrival by 1 
tiro said train there, or within a reasonable time tlio^eaftor, orj 
at all. 

4. Tho defondants havo oithor lost or retained the said port- 
manteau, wheroby tho plaintiff has boon and still is deprived of 
tho said portmanteau and its contents, and lias suffered great 
incouvenionco, and has incurred expense in endeavouring to re- 
cover possession thereof. 

And the plaintiff claims damages, 100J. 


No. 55. 

Money Overpaid. 

1. By an indenture, dated November 16tb, 1907, J. S. guaran- 
teed to the defendants the payment of any sum which might there- 
after become payable to them by his son, Charles S. 

2. On April 18th, 1910, Charles S. was adjudicated bankrupt. 
On that day he owed the defondants l,081f. 16s., and no more. 
No further sums have becomo payable by him to the defendants. 

3. Since that dato J. S. paid the defondants 32.5 1 . on account 
of his indebtedness to them under the said guarantee. 


o.r. 


e a 
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4. J. S. diod oil August 8tli, 1911. By his lust will ho 
appointed his widow, the plaintiil, his executrix. 

5. Since tho death of J. S. the plaintiff, iu ignorance of the 
facts alleged in paragraphs 3 and 6, has paid Iho defendants 
various sums, amounting in all to 8121. 

6. The defendants have received from the estato of Charles S. 
dividends on 1,081Z. 16s., amounting in all to 326Z. 16s. But thoy 
have not paid the samo over to the plaintiil or given her credit 
thorefor. 

7. The plaintiff has thus overpaid the dofondants tho amount of 
382Z., which, as executrix of J. S., she claims from the defendants 
as money recoived by them to her use. 


No. 56. 

Money Paid. 

1 . By an indenture of loaso, dated April 24th, 1894, tho plain- 
tiff domised to the defendant a house, No. 3, Albion Torvaoe, 

Hackney, ’'at the yearly rent of Z., payablo quarterly; and 

the defendant covenanted with the plaintiff that ho would at all 
timos during the term “pay the land-tax, sowers rato, and all 
oilier taxes, rates, duties, assessments, and impositions, parlia- 
mentary, parochial, or otherwise, which now are or shall at any 
time during the demise he assessed or imposed on or in rospool 
of Ilia said demised premises or of the ront hereby reserved (land- 
lord’s property tax only excepted).” 

2. In the month of March, 1896, the drains of the said house 
wore defective and injurious to the health of the neighbourhood. 

3. Thereupon the Haolrney Vestry, on March 3rd, 1896, served 
a notice upon the plaintiff under the Public Health (London) Act, 
1891, ordering and requiring him to abate the nuisance arising 
from tho state of the drains of the said house, and for that purposo 
to lake up the existing drains and lay down new and proper drains 
throughout tho promises. 

4. Tho plaintiff did the work required by the said vestry, and 
thereby incurred an expense of 148Z. He has demanded payment 
of this sum from the defendant, who refuses to pay the same. 

And the plaintiff claims 148 Z. 

[See Brett v. Rogers, (1897) 1 Q. B. 525; 66 L . J. Q. B. 287.] 
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No. 57. 

Tenant v. Landlord. 

1. On January 25tli, 1911, the defendant, in consideration of 

Iho plaintiff’s agreeing to become tonant of a liouse of the defon- 
dant’s, known as No. 7, Street, N.W., at the rent of 170Z 

a yoar, payable quarterly, agreed to repair the said house through- 
out to tho tasto and satisfaction of the plaintiff, and in particular 
to put an “ Eaglo ” range in tho kitchen, to properly fix a bath 
in the bath-room with hot and cold water laid on, and to put the 
drainage of the said house into a condition satisfactory to a sur- 
veyor to be named by the plaintiff. 

2. The plaintiff, relying on the defondant’s said agreement, 
became tenant to the defendant of the said house, and has agreed 
and mado himself liable to pay to the defendant tho said rent. 

3. Yet the defondant has not executed or completed the said f 
repairs to the taste and satisfaction of tho plaintiff, or at all; he ' 
has not pul an “ Eaglo ” range in the kitchen; he has not properly 
or at all fixed a bath in the bath-room with hot and igpld water 
laid on; ho has not put the drainage of tho said house into a 
oondiiion satisfactory to any surveyor. 

4. Tho plaintiff has tlioroby been put to serious inconvenience J 

and discomfort, and has suffered damago, and in particular has j 
been unable to live in the said house for a ported of seven weeks, 
and has boon unahlo to oarry on his profession as a solicitor, and 1 
lias boon oompollod to incur expense in taking furnished apart - 1 
ments elsewhere, and in removing thither. 1 

And the plaintiff claims 1 . damages. 

No. 58. 

Warranty on the Sale o s a Mare.* 

1. The plaintiff is an infant who sues by his brother, 0. D., as 
his next friond. The defendant is a horse dealer carrying on busi- 
ness at Reading, in the county of Berks. 


* Contrast this 'claim in contraot with olaims in tort for fraudulent mis- 
representation, such as Precedents Nos. SI and 62. In the above oaae a claim 
for fraud might well have been added, as the defendant must have known that 
this was the mare which Mr. Thornton had roturned on his hands. 

E E 2 
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2. On Juno 3rd, 1911, the plaintiff was desirous of buying a 
horse Lo rido and drivo. And on that day tho dofondaut ollorod 
the plainLiH a mare at the price of 120Z, ; and in ordor to induce 
tlio plaintiff to purchase hor at that prico, tho defendant war- 
ranted her quiet to ride and drivo. The plaintiff then askod the 
dofendant whether this was not tho uiavo which had boon sold by 
the dofendant to a Mr. Thornton, and which that gontlonum had 
returned to tho dofondant becauso she was a confirmed kicker. 
The defendant denied that the said mare had ovor boon sold to 
Mr. Thornton or returned by him, and dedarod that sho was not a 
confirmed kicker, or a kicker at all. 

3. Tho plaintiff was thereby induced to purchase the said mare 
from tho defendant, and paid tho defendant 120Z. for her, rolying 
on the defendant’s said warranties. 

4. The said mare was not quiet to ride or drive. She was a 
kicker, and a confirmed kicker. She was the maro wlrioh had been 
sold to the said Mr. Thornton, and which had beon roturnod by 
that gentleman to the defendant bocause she was a confirmod 
kickor. p 

5. Tho said mare was of no service to the plaintiff; on llio con- 
trary, sho twice damaged a dog-cart belonging to tlio plaiuliff by 
her kicking, and rondorod it unfit for use. Tlio plaintiff offored lo 
return hor to tho dofondant, but the dofondaut rofusod to talco hor 
back, aud the plaintiff incurred troublo and oxponso in kooping 
hor. On Ootobor 14th, 1911, tho plaintiff sold tho said maro at 
Aldridge’s for 43Z., and has inourrod oxponso on tlio re-salo, 

[Particulars of special damage .] 

And the plaintiff claims Z. damages. 

No. 59. 

WnoiTOPUL Dismissal. 

1. Prior to April 16th, 1910, the defendant had entered into a 

contract with the 3. Looal Board for the construction of a rosor- 
voir, &e., on . 

2, On April lGth, 1910, tho defendant engaged tho plaintiff as 
manager for the couiplotion of the said contract and of all works 
connected therewith at a wookly salary of 3Z. 10s. from that date 
until the final settlement of accounts in respoct of the same 
between the defendant and the said Board was effeoted. 
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3. Tlio plaintiff oulorod into the employ of the defendant and 
served him os suoh manager until ho was wrongfully dismissod, as 
horoinaftor montionod, and was and is, as the defendant woll 
know, roady anrl willing to continuo to servo the defendant as such 
manager until suoh final settlement of accounts is effected. 

4. Yot the defondant, on October 8th, 1910, gave the plaintiff 
ono wook’s nofice to quit his employment, and wrongfully dis- 
missed tho plaintiff from his post of manager, and rofused to 
retain the plaintiff in his servioe after October 15th, 1910, al- 
though the final settlement of accounts has not yot been effected 
betwoen tho defondant and the said Board. 

5. The plainfiff has thereby lost the salary which he would have 
derived from continuing in the defendant’s service, and has been 
unable to obtain another situation, and has remained unemployed 
from that date until now. 

6. While tho plaintiff was in defendant’s service the defendant 
did not pay him tho agreed woekly salary of 31. 10s. regularly or 
at all, and tho sum of 241. 10s. was, on Octobor 15th, 1910, and 
is now, duo and payable to the plaintiff by the defendant for 
arrears of salary. 

And llio plaintiff claims — 

(i) 200Z. damages. 

(ii) 24 L 10 s. for arrears of salary to October 15th, 1910. 

No. 60. 

Points or Claim in a Oommeecial Case. 

1. Tho defendant ohartored the plaintiff’s ship by charter dated 
May 1st, 1911. 

2. Lay days began at the port of loading on June 1st, 1911, 
•when the ship entered the Avonmouth dock; and expired on 
Juno 10th, 1911. But the ship was not loaded till June 20th. 

The plaintiff claims 2001., being ton days’ demurrage at 20 Z. 
a day. 
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(ii) In Actions of Tort. 

No. 61. 

Fraudulent Misrepresentation on the Sale op a Business — 
■Warranty — Keturn of Deposit. 

1. In the months of March and April, 1910, the defendant was 
desirous of selling, and offered to sell to the plaintiff, a balcor’s 
shop, situate at 99, Queen Street, Chelsoa, and the goodwill of 
the business carried on thereat. And the plaintiff entorod into 
negotiations with the defendant with a view of purchasing the 
same. 

2. In the course of such negotiations, viz., on April 11th, 1910, 
the defendant warranted and represented to the plaintiff that the 
said business had made a profit of 8001. during tho preceding 
six months. 

3. Tho plaintiff was thoreby induced to purchase tho said shop 
and goodwill from tho defendant, and then and there paid him the 
sum of 15QI. as a deposit in part payment of tho purchase-monoy, 
relying on the truth of what the defendant had statod. 

4. The defendant’s statement was not true. Tho said business 
had not during tho preceding six months mado a profit of 3001., 
or any other sum. On the contrary, it had made a loss during 
that period. 

o. The defendant was well aware of tho facts staled in tho pre- 
ceding paragraph when he made tho said statomout, and ho mado 
tho same fraudulently with the intention of inducing tho plaintiff 
to purchase the said shop and goodwill, and to pay tho said doposit 
on tho faith thereof. 

6. Tho plaintiff, on discovering that the defendant’s said state- 
ment was false, repudiated tho said purchase, and refused to com- 
plete the same; and the consideration for his said deposit of 1501. 
has, therefore, wholly failed. 

And tho plaintiff claims — 

(1) The return of the said deposit of 1501. with interest 

thereon at the rate of 5 per cont. por annum from 

April 11th, 1910, till payment or judgment. 

(2) Damages for the said misrepresentation and breaoh of 

warranty. 
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No. 62. 

FlUTOUIiliNT MlSKR PRESENTATION AS TO DRAINS. 

1. Li tlie month of April, 1910, tlie defendant was desirous of 

selling to tlie plaintiff a ho use known as N°- 37, Street, 

S.W., as a rosidenoo for tlio plaintiff, his wife, children, end 
servants. 

2. In order to induco the plaintiff to purchase the said house, 
the dofoudant represented to the plaintiff that tho drains of the 
said house had been proporly constructed and were then in por- 
feot order, and in particular that tlie main drain of the said house 
was properly trapped at the ead of the yard. 

3. The plaintiff was thereby inducod to purchase the said house 
and did purchase it, relying on the truth of the defendant's si a, to- 

monts, and paid the defendant -l. for the said house, and 

wont to reside therein with his wifo, children, and servants, in 
the month of May, 1910. 

A. Tho said drains had not heen properly constructed ami wore 
not then in perfect order, and tho said main drain of the said house 
was not trapped at all at tho ond of the yard. * 

6. The defendant jnado the said statements woll knowing them 
to bo untrue, or with a rookless disregard as to whether they wore 
true or false. 

6. In eonsoqnenco of the defects of the said drainage, foul and 
noxious gosos escaped from tho drains into the said house, and 
injured tho health of tho plaintiff, his wifo, ohildron, and ser- 
vants; and in tho month of July and August, 1910, the plaintiff, 
his wife, and two sons, and a servant became vory seriously weak 
and ill*' and suffered pain, and were prevented from attending to 
their work and business, and the plaintiff! has incurred expense in 
nursing and curing himsolf and them, and for modical attendance, 
and in and about the inspection and repair and re-construction 
of tiro said drains, and has otberwiso been much injured and 
damnified 

[ Particulars ] 

And the plaintiff claims 1. 


* See Forster v. Faiquhar, (1893) 1 Q. 33. 664 ; 62 L. J. Q. B. 296 ; 41 W. R. 
426 ; 68 L. T. 308. 
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No. 63. 

Infringement of a Patent. 

1. Tho plaintiff is tho patonloe and rogialorod legal own or* of 

lei torn patont, No. , of tlie year [shite the number 

and year ], granted for an invention of “ Improvements in " 

[here state the title of the invention]. 

2. The defendants have infringed the said letters patent in the 
manner appearing by the particulars of bronchos delivered here- 
with. 

The plaintiff claims: — 

1. An injunction restraining the dofondants, their servants 

and agents, from manufacturing, selling, offering for 
sale, or in any manner doaling with, any articles con- 
structed in infringement of the said letters patont. 

2. Damages, or an account of profits, at the plaintiff’s option. 

3. Delivery up, or destruction, of all articles in defendants’ 

possession constructed in infringement of the said 
letters patent. 

No. 64. 

Paiiticulahs of Breaches. 

(Delivered with the Statement of Claim pursuant to the Statute 
46 & 47 Viet. c. 57, s. 2D.) 

Tho following are the particulars of tho broaches of which tho 
plaintilf complains in this action: — 

1. Tho defendants have infringed tho plaintiff’s lottors patent, 

No. , of , by making, selling, and offering for sale 

[gas stoves] [ specify the kind of article], constructed in accordance 
with tho invention described in the complete specification of the 


* It is not nooossary for the plaintiff to expressly aver that his invention is 
novel. (Amory v. Pi own, L. R, 8 Eq. 063.) And it would seem to follow fiom 
this decision that he need not aver that he is “ the true arid first inventor,” or 
that the privilege was conferred on him for a term not exceeding fourteen years. 
The letters patent having been granted, it will be presumed, in favour of the 
plaintiff, that they were rightly granted, end that all facts existed neoessary to 
biing the ease within seot. 6 of the Statute of Monopolies (21 Jao. I. c 3), See 
Order XIX. r. 25, unto, p. 98. Should tho defendant set up s< ot. 1 of that Act, 
then it will be neoessary for the plaintiff to state theBe tacts in his Reply. 
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said, loiters patent and daimod in the [second and third] claiming 
clauses thereof. 

2. Tlio dofondants, on March 3rd, 1910, sold to one J. S., / 

of , Leeds, a [gas stove] constructed as aforesaid. j 

3. The plaintiff is unable, until he obtains discovory, to give 

better particulars of tho defendants’ infringements, hut will claim] 
to recover full compensation for all infringements of tire said, 
letters patent committed by the defendants. I 

[See Precedents Nos. 91 and 92.] 

No. 65. 

Liability os a Ligiiteuman. 

1. The defendants are wharfingers and lightermon, carrying on 

business at the Wharf, Wapping. 

2. On January 7th, 1896, the defendants, as suoh wharfingers 
and lightermen, agreed with the plaintiffs for reward in that 
behalf to safely tranship and carry from tho ship “ Rosalba,” thon 

moorod in the Mill wall Docks, to the said Wharf, and there 

to land and warehouse, 197 bags of gum arabic, the property of 
tho plaintiffs. ** 

3. Tho defendants began to tranship and carry off the said 
goods, in pursuance of thoir said agreement, and, in doing so, 
(hey loaded the said goods upon a lighter called “ Tho Thomas,.” 
which sank on January 8 th, 1896, and the said goods wore thereby 
greatly damaged.* 

4. Tho said lighter was, on January 8th, 1896, in the custody 
and control of the defendants, their servants, or agents, who so 
negligently and carelessly navigated, moored, and lcopt the said 
lighter that by reason theroof she sank, and the said goods were 
greatly damaged as aforesaid. 

5. The defendants warranted that the said lighter was a tight, 
staunch, strong lighter, in every way suitable and reasonably fit for 
loading and carrying the said goods without damage. 

6. The said lighter was not tight, staunch, or strong, and was 
not at all suitable or fit for loading or carrying the said goods, but 
leaked, let in water, and sank, whereby the said goods were greatly 
damaged as aforosaid. 


* This count is based on the decision in Liner Alkali Co, v. Johnson, L. B. 

9 Ex. 338. 
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Particulars of Damage > 

t> *. < 1 . 

Valuo of 197 bags of (double) gum amino, -weighing, when 

sound, 3X0 cwt , at 23s. pot - owl. ... - 473 0 0 

Loss priro realized on sale of tho sumo 1 97 bugs uh damaged 7(1 1 8 


The plaintiffs claim 398Z. 18s. 4 d. 

[See Precedent No. 93.] 
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No. 66. 

Negligence oe a Solicitor. 

1. The plaintiff is a married -woman, the wile of A. B., of 

; she sues in this action in respect ol her separate 

estate. 

2. The defendant is a solicitor of the Supreme Court, and was 
employed by the plaintiff in the year 1910 to advise her as to the 
invostmont of certain moneys, and in other business. 

3. Tho defendant as such solicitor, in the luonih of October, 
1910, advised the plaintiff to invodl tho Bum of 5001. on a sooond 
mortgage of six leasehold houses situate in St. Mark’s Itoad, 
Dulwich. The defendant recommended the said mortgago to the 
plaintiff as an excellent security for that amount. 

4. The plaintiff, rolying on the advico and skill of tho defen- 
dant, investod tho said sum of 5001, on the said mortgage, and the 
defendant aotod as solicitor for tiro plaintiff iu offocting this 
investment. 

5. No solicitor oxoroising ordinary earo and skill would have 
advised a client to lend money on a security of such a nature as 
that on which tho defendant advised tho plaintiff to lond this 
money. 

, 6. The defendant was further guilty of negligenco in not 

\ obtaining a report of a surveyor as to the condition and value of 
i the said property before he advised the plaintiff to advance monoy 
thereon. 

7. The defendant was also guilty of negligence as a solicitor in 


® An order was subscqnently inatlu directing that the question of liability in 
this action should bo tried first ; the parties agreeing that the amount of damages, 
if any, should be aftorwards assessed by trn arbitrator to be agreed on. 
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not ascertaining tlio condi Lion, stale of repair, and rental value 
of tlio said promises, and in representing to the plain! ilf that the 
property was let at a net rental of 1502. a year; whereas three of 
tho six liousos then wore void, tlio other three wore let to 
unsubstantial and unsatisfactory tenants at 202. a year each, and 
all six houses were vory much out of repair. 

8. The plaintiff paid to tho defondant the sum of 52. 15s. 6 d. 
as his charges in respect of tho said investment. 

9. Tho first mortgagees havo now taken possession of the pro- 
perty, which has proved insufficient to satisfy thoir claim, and the 
plaintiff has lost the whole of the said sum of 5002. and the interest 
thereon from December 25 th, 1910. 

Tho plaintiff claims: — 

1. 5002., and interest thereon at the rate of 5 per cent, per 

annum from December 25th, 1910, till judgment. 

2. 52 15s. (ic2. referred to in paragraph 8. 

No. 67. 

Pehsonal Injuries in a Railway Accident 

• 

1. Tho plaintiff is a [stale his occupation ]. 

2. The defendants are candors of paaso rigors upon a railway 
from Loudon to Glasgow for reward. 

3. On March 3rd, 1910, tlio plaintiff was received by the defen- 
dants as a passenger, to be by them safely and securely carried 
upon tho said railway from London to Glasgow for such reward 
as aforesaid. 

4. Yot the defendants did not safely and securely carry the 
plaintifl from London to Glasgow, but so negligently and unskil- 
fully conducted themselves in carrying the plaintiff on the journey 
aforesaid, and in managing the said railway and tho carriage and 
train in which the plaintiff was then being carried by the defen- 
dants, that the said carriage and train camo into violent collision 
with an engine at Carlisle Station, and the carriage in which tire 
plaintiff was then being carried was wrecked and shattered. 

5. Tho plaintiff was thereby thrown forward with violence, and 
was struck a violent blow on the left temple, and his logs wore 
jammed between the debris of the said carriage, and were wounded 
and injured, and his spine and brain were injured, and Ms whole 
nervous system received a severe shook. 
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6. Tho plaintiff lias in oonsoquonee RiifLorod groat pain and is 
permanently injured, and lias beon put to groat oxponso [or, 
incurred liability] for medical attendance, nursing and otherwise, 
and for hotel and lodging accommodation, and extra food and 
nourishment, and will be put to furthor lilco oxponsos in en- 
deavouring to cure himself of his said injurios, and lias boon and 
is still prevented from pursuing his occupation, and has lost and 
■will lose the salary -which he otherwise would havo earnod. 

Particulars of Special Damage. 

Medical attendance) by Dr. A. 

Mediool attendance by Dr. B. 

Hotel expenses at Cailisla .... 

Nmse (18 -weeks) - 

Expenses of visit to Hastings ordered by Dr A. - 

Extia food and nourishment .... 

Loss of salary (27 wooks) ..... 

And the ^plaintiff olaims 1. damages. 

No. 68. 

Replevin 

On March 31st, 1910, the defendant wrongfully seized tho goods 
of the plaintiff [ enumerate them, ] in his house (or Hold) [aesaibe 
the premises ] and took the same away and doprivod tho plaintiff 
of tho use thereof, and unjustly detained tho same from him 
whereby tho plaintiff has sufforod damage. 

And the plaintiff claims 1. 

No. 69 

Thk.ea.ts ( under 7 Edw. VII. c. 29, s 36) 

1. Tho defendant claims lo be the owner of letters patent for 

an invention of . 

2. The defendant, in furtherance of such claim, inserted in the 
issuo of the “ Daily Telegraph " for July 4th, 1910, an advertise- 
ment [if not an advertisement , insert the particulars of the letler 
or other threat used], by -which ho threatened the plaintiff with 


X ». d. 

- 16 6 o 

- 8 8 0 

- 3 4 8 

- 19 8 0 

- 63 16 8 
. 10 0 0 

- 81 0 0 

£192 1 4 
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legal proceedings or liability in respect of the manufacture [use, 
salo, or purchase] of cortain [mowing machines] which the plain- 
tiff has for many years manufactured [or sold] without complaint 
from anyone [set out what it is that the plaintiff is doing of /which 
the defendant complains]. 

3. The manufacture [use, sale, or purchase] by the plaintiff of 
the said [mowing machines] is no infringement of any letters 
patent ownod by the defendant or of any legal right of his. 

4. By reason of the said throats tho plaintiff has been groatly 
damaged in his businoss and tho manufacture [use, sale, or pur- 
chase] of tho plaintiff’s said [mowing machines] has beon groatly 
diminished. 

Tho plaintiff claims: — 

(i) An inj unction to restrain tho continuance of such throats . 

(ii) Damages. 


No. 70. 

Trespass and Conversion 

1. On the 26th December, 1910, tho defendant baeke and on- 

toral a close of the plaintiff's, known as The Ironworks, 

ShofEold, and wrongfully romovod and oonvertod to his own uso 
certain machinery of tho plaintiff's, namely, a latho and planing 
■machine. 

2. The dofendant detains the said machinery and refuses to 
give up tho same to tho plaintiff. 

Tho plaintiff claims: — 

(1) 50Z. damages for the said trespass. 

(2) A roturn of the said machinery or 800Z., its value, and 

50Z. damages for its detention. 

No. 71. 

Waste. 

1. From Lady Day, 1904, to Lady Day, 1911, the defendant 
was tenant to the plaintiff of an old-established tavern, known 
as " Tho Goat and Compassos,” on the Castle Hill in the City of 
Norwich. 

2. During such tenancy the dofendant committed waste to the 
said premises by wrongfully taking down and removing the 
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ancient signboard belonging to tho Haiti promises, which for very 
many years -was fixed over the front door thoroof. The defen- 
dant wrongfully carried tlio same away and eonvoriod it to his 
own use, and detained, and still dotains, the name from the 
plaintiff. 

And tlio plaintiff claims: — 

(i) That the defendant may be ordered to at once rostore 

the said signboard, and rofix the same in its former 
position; or 

(ii) In the alternative, tho return of the said signboard or 

1. its value, and damages for its removal and 

detention . 

(iii) In Actions for the Recovery of Land. 

No. 72. 

Ejectment of a Tenant. 

1. By an agreement in writing, dntod September 22nd, 1909, 
the plaintiff let to tho defendant a honso, No. 52, Broad Stroet, 
Bristol, for "tho term of tlireo years from Soptombor 29th, L909, at 
tho yearly ront of 1201., payable quarterly. 

2. By the said agreement, tho defondant promised to pay the 
said rent in oqual quarterly instalments on tho usual quarlor 
days. The said agreement also contained a clause entitling the 
plaintiff to re-enter in case the said rent, whether lawfully de- 
manded or not, was more than twenly-ono days in arroar. 

3. The defendant took possession of tho said house under tho 
said agreement, and is still in possession thereof. Ho paid tho 
plaintiff rent up to Lady Day, 1910; he has paid no rent which has 
.accrued since thal day. 

And the plaintiff claims: — 

(i) Possession of the said house; 

(ii) 1501., being five quarters’ arrears of rent; 

(iii) Mesne profits from June 24th, 1911, (ill possession of 

the said house is delivered to the plaintiff. 

[N.B.— As this is a claim for ejectment on a forfeiture for non- 
payment of rent, it can be indorsed on tho writ: Order III. r. 6 
(F); see ante , pp. 42, 45; and Order XIV. r. 10, ante, p. 59.] 

For other precedents in actions of ejectment between landlord 
and tenant, see Nos. 37, 38, and 39, ante, pp. 405, 406. 



UTA'FEMBNTS OF CLAIM. 


431 


No. 73. 

Ejectment by a Remainderman. 

1 . The plaintiff is tho heir-at-law of ono Mary Llewollyn, who 
■diod on January 18lh, 1803, and as suoh is entitled to the posses- 
sion of tho lands, hereditaments, mossuages, and promises which 
are fully described in tho particulars delivered herewith, and 
which are hereinafter called “the said lands.” 

2. On Fobruary 10th, 1765, the said Mary Llowellyn, then 
Mary Talbot, was seised in foo and was in possession of tho said 
lands. 

3. On that day she married Henry Llewellyn, and they jointly 
levied a fine of the said lands to cortain uses, under which the 
said Henry Llewollyn in the events whioh happened became tenant 
in fee simple of the said lands. 

4. By tho will of the said Henry Llewellyn, who died on Feb- 
ruary 27th, 1785, the said Mary Llowellyn became ontitlod to the 
said lands in foo simple in remainder oxpeotant on, the deter- 
mination of certain ostates tail limited in the said will. 

5. Tho last of the said ostates tail determined on June 12th, 
1894. And thereupon the plaintiff’s inlerost in the said lands as 
heir-at-law of the said Mary Llewollyn becamo an estate in fee 
simple in possession, 

6. Tho plaintiff has been in possession of part of the said lands; 
but in tho month of May, 189G, he was wrongfully and foroihly 
ousted therefrom by the dofendants. 

7. The defendants wrongfully took and now hold possession of 
tho wholo of the said lands. 

Tho plaintiff daims: — 

(i) Possession of the said lands; 

(ii) Mesne profits from June 12th, 1894, till possession is 

obtained by the plaintiff. 

[Seo Tiarbyshire v . Leigh, (1896) 1 Q. B. 554.] 
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(iv) In an Action claiming only a Declaration. 

No. 74. 

Landlord v. Mortgagee of Tenant. 

1. The plaintiffs are the executors and trustees of the will of 

James Harris, deceased, formerly of . 

2. By a lease, dated September 12th, 1902, Iho said Jamos 
Harris demised to one Richard King a building, then and now 

usod ns a placo of public entertainment, called the Music 

Hall, situate in , with certain appurtenances, fixtures, chat- 

tels and effeots (hereinafter called 11 the said promises ”) for a 
torn of twonty-one years from September 15th, 1902, at the yearly 
rental of 4501., payable by equal weekly instalments, and 
subjoot to tlio several covenants, stipulations, and conditions con- 
tained in the said lease. 

3. By a mortgage deed, dated Octobor 15th, 1902, the said 
Richard King demised the said premises to tho dofondants for tho 
residue of the said term of twenty-one years, excopt tho last tliroo 
days thorefff, to secure a loan of 1,0001. and interest thereon. 

4. On May 31st, 1904, the defendants on to red into possession 
of tlio said premisos, and undor a power rosorvod to (hoiu in Iho 
said mortgage doed have from that day (ill now oocupiod (ho said 
promises and carried on the business of tho said Richard King 
thereon, and received the profits thoroof. 

5. In Juno, 1904, the said Richard King was adjudicated bank- 
rupt in the County Court of Yorkshire, holdon at Bradford, and in 
September, 1904, the duly appointed trustee of his propcrl} 1, undor 
the said bankruptcy, by leave of the Court, disclaimed tho said 
lease, and gave notice of such disclaimer to tho said Jamos 
Harris. 

0. By an indenture, dated July 30th, 1901, mado between the 
said James Harris and the defendants, and indorsed upon tlio 
said lease, after reciting the said mortgage deed, and that the 
defendants, as such mortgagees as aforesaid, had appliod to the 
said Jamos Harris to allow them to continue to occupy tlio said 
premises and to vary the terms of the said lease in certain rospocts 
as thereinafter mentioned, which he had agreed to do, it was wit- 
nessed that — 

[Here set out the terms of the arrangement .] 
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7. The said .Tamos Harris diod on Juno 21sl, 1905. By Iris last 
will, dated October 3rd, 1901, ho dovisod the said promises to the 
plaintiffs, sub j cot to the said lease. 

8. Tlio defendants havo regularly paid io tho plaintiffs tlio rent 
reserved by the said lease. But they dony that they are liable to 
perform or observe any of tho covenants of tho said Biehard King- 
contained in the said lease . They dony that they are or ever have 
been in possession of tho said promises as tenants thereof oither to 
tho said James Harris, or to tho plaintiffs. Or, if tenants at all, 
they assert that they are only weekly tenants of the said premises. 

And the plaintiffs, as such executors and trustocs as aforosaid, 
claim: — 

(i) A. declaration that the defendants are tenants to the plain- 

tiffs of the said premises for the residue of the said 
term of twenty-one years, and upon all the other terms 
of tlio said lease; 

(ii) Or, in the alternative, a declaration that the defendants 

are liable to perform and observe tho covenants of the 
said Richard King contained in the said lease (a) till 
■ the expiration of tlio said term of twonty-dhe years, 
or (b) so long as the defendants continue in occupa- 
tion of tho said promises. 


O.P. 


F F 
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IV.— DEFENCES. 

(i) In Actions for Brevcii of Contract. 

No. 75. 

Action on an Award. 

1. Tlie said arbitration was not properly or fairly conducted. 
No opportunity was given to the defendant to produce any evi- 
dence before the said arbitrator, and the said arbitrator did not 
himself view any of tho goods injured by tho said fire; wherefore 
tho said award is not legally valid or binding on tho defendant. 

2. The plaintiff had notice of all the facts alleged in tire pre- 
ceding paragraph before he issued tho writ in this notion. 

r No. 70. 

Enliven of Promise of Markiaoe. 

(Defence to No. 10.) 

1 . Tho defendant novor promised to marry the plaintiff. 

2. The defendant novor seduced the plaintiff. 

3. The plaintiff nevor permitted tho dofoudunt to seduce her, 
relying upon any promise of Iris, or at all. 

4. Before the alleged broach, to wit, on Soptombor ltli, 1911, 
the contract, if any, between the plaintiff and defondant was 
rescinded by mutual consent; and the plaintiff wholly exonerated 
and discharged tho dofondant from the performance of his alleged 
promise. 


No. 77. 

Commission. 

1. Tho plaintiff did not do any of the work alleged in the State- 
ment of Claim or earn any of the commission therein claimed. 

2. Tho plaintiff has not effected a sale of, or found a purchaser 
for, any of the ground rents in the Statement of Claim mentioned. 
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lJo novor introduced to t3ie defendants any person able and willing 
to purchase tiro said ground rents at the price mentioned in the 
letter sot out in the Statement of Claim. 

3. By the express torms of the said letter, it was a condition 
precedent to the plaintiff's right to recover any commission that 
he should, on or before the 17th January, 1911, forward to the 
defendants tho name and address of some person able and willing 
to purchase tho said ground rents at the price mentioned in the 
said letter. The plaintiff did not forward to the defendants tho 
name or address of any such porson on or bofore the said date, or 
at all. 

4. By tho express torms of tho said letter the plaintiff was only 
to ho paid tho commission, if any, duo to him out of the purchase- 
money paid to the defendants by a purchaser introduced to them 
by tho plaintiff. No purchaser introduced by the plaintiff has 
ever yot paid any purchaso-money to tho defendants. 

No. 78. 

" EXTRAS ” TO A ButLDrNO CONTRACT. 

1. By a contraot under seal, dated January 19th, 1910, and 
mado botwoon the plaintiffs and the defendants, the plaintiffs 
agreed to do tho work and labour, and to supply tho materials 
thoroiu specified for the defendants for the sum of 2,790Z. 

2. Tho plaintiffs did the work and labour, aud supplied tho 
materials therein specified, and the defendants have paid the 
plaintiffs tho said sum of 2,790b Thoy have also paid to the 
plaintiffs tho sum oi' 789b for "extras.” They thus before aotion 
satisfied Ere plaintiffs' wholo claim under the said contraot. 

3. As to all work, labour and materials other than those for 
which the defendants so paid tho plaintiffs before action tho defen- 
dants never ordered tho same, or any part thereof. No such work 
anxl labour has been done, and no such materials have been 
supplied by the plaintiffs for or to the defendants at their request 
or at all. 

-1. Tho defendants novel - agreod to pay the plaintiffs the prices 
which they liavo charged for tho said work, labour, and materials. 
.Such prices are excessive and unreasonable. 

5. If, how-over, the plaintiffs are claiming the sum of 

r p'2 
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4,169/. Os. 8d. nudor tlio said oontruid of January (Dili, 19(0, for 
" extras ” within, tho meaning 1 of the Haiti oontrncl , (lion (ho dofon- 
dants say (hat tho same arc not “oxtras,” but woro Lnoludod and 
paid for in tlio said fixed sum of 2,790/. Tho following clauses of 
tlio said contract aro in that case also material. 

[Set out the clauses on which the defendants rel/i ] 

6. No instructions wore ever given in writing by tho engineer or 
any other person duly authorised on behalf of (ho defendants for 
any of the work, labour, or materials, tho prico of which is sought 
to be recovered in this action. No such instructions in writing- 
stated that any such matter was to be tho subject of an extra or 
varied charge. No claim was niado in writing by the plaintiffs in 
respect of any such work within one week from the execution 
thereof, or before the samo became out of viow or beyond chock 
or admeasurement. 

7. The plaintiffs did not deliver from timo to time within one 
week after the expiration of tlio month in which tho work then 
claimed for was done, a true or propor or any claim in a form pro- 
scribed by the engineer, or in any other form. The onginoor has 
not certified or rocommonded tlio amount olaimod in this notion or 
any othor amount to ho paid to tho plaiuLiffs by iho defendants. 
No dispute has yot been reforrod to or sottlod by the onginoor; 
nor has he ever givon any decision thoroou, 


No. 79. 

Goons Sold and Delivered. 

(Separate Defence of one of two Defendants.) 

Defence oe the Defendant C. D. 

1. This defendant nevor bought any goods from tho plaintiff. 

2. No goods were ever delivered by the plaintiff to this defen- 
dant at his request, or at all. 

3. This defendant never agreed to pay tho plaintiff any of tho 
prices charged in the particulars or any other prices. 

4. Tho prices charged by the plaintiff for the said goods aro 
unreasonable and exorbitant. 
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No. 80. 

Goods Sold and Geliveiied — Inferioh Quality. 

1 . Tlic plaintiffs never delivered to tho defendant any hidos of 
the quality and substance ordered. 

2. Tlio plaintiffs tendorod to the defendant other liides of a 
mueh lighter and inferior quality; these the defendant refused to 
aeoept, and returned the same to tho plaintiffs. 

3. The dofendant has alroady paid to tho plaintiffs' solioitor the 

sum of 271. in pursuance of an order made by Master 

under Order XIV. The defendant, while denying all liability to 
tho plaintiffs, now appropriates this sum towards the payment of 
the first item indorsed on the plaintiffs' writ; he brings into 
Court tho further sum of 232. , and says that these two sums, taken 
together, are suffioiont to satisfy the plaintiffs’ claim in rospeot 
of that item. 


No. 81. 

Goods Sold and Dblivebed— Account Stated— Sjjt-off. 

1. The defendant admits that the goods mentioned in the plain- 
tiff’s particulars were sold and delivered to him, and that on 
April 4th, 1911, he owed tho plaintiff the full amount olaimed on 
the writ (69 L 4s. 8d.) in respoot of them. 

2. Prior to that date, the dofendant had sold and delivered to 
tho plaintiff certain goods (of which the following are the par- 
ticulars), and tho plaintiff owed the defendant the sum of 
37 1. 18s. 3 d. in respect of these goods. 


Particulars. 

1009 — March 31st — 31 loaves 
,, April 30th — 30 ,, - - 

&c. ko. - 


£ s. cl. 
0 7 9 
0 ’7 6 


£37 18 3 

3. On April 4th, 1911, tho plaintiff and defendant met at the 
plaintiff’s house and agreed’ the figures on either side, and stated an 
account between them. And it was then found that there was a 
balance of 311. 6s. 5d. duo from the defendant to the plaintiff, 
whioh amount the defendant then and there paid to the plaintiff, 
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and tlio plaintiff accepter! tlio payment of such balance in .satisfac- 
tion and discharge of his peasant claim. 

4. In the ftltornativo, as to 312. (is. 5d., part of tlio plaintiff s 
claim in this action, tho llofandant says that bo'foro action, to wit, 
on April 4tli, 1911, ho satisfied and discharged tho plaintiff's 
claim by paymont. 

5. As to 37 Z. 18s. 3(2., the residuo of tho plaintiff's claim in this 
action, the deiendant says that tho plaintiff at tho commencement 
of this action was and stilt is indebted to tho dofondant to the 
amount of 372. 18s. 'id. for goods sold and dolivorod, full par- 
ticulars of which arc stated in paragraph 2 above, which amount 
the defendant is willing’ to set-off against so much of tho plaintiff's 
claim as is liorein pleaded to. 


No. 82. 

Goods Sold and Delivered — Not Equal to Sample. 

(Defence and Counter claim to No. 52.) 

1. As to 442., part of tlio mouej's claimod la this action, being 
the prico of iorly-four sacks of the barloy mentioned in paragraph 3 
of the Statement of Claim, tho defondants havo siuco aolion paid 
44Z. to the plaintiff’s solicitors under an order made in this action 
on February 22nd, 1911. 

2. As to the residue of the plaintiff’s claim in this action, the 
defendants say the said barley was sold to thorn by sample and 
the plaintiff warranted and undertook that tho samo was oquul 
to samplo, and was and should bo properly soroonod and woll 
managed. 

3. Tho said barley was not equal to samplo, and was not pro- 
perly screened or well managed, and thereby was and is of less 
value to the defendants. 

4. The defendants bring into Court 2., and say that, by 

reason of the matters hereinbefore alleged, and after deducting 
the amount of the defendant’s counterclaim, the same is sufficient 
to satisfy so much of the plaintiff’s claim as is herein pleaded to. 

5. And by way of set-off and counterclaim, the defendants 
repeat the allegations contained in paragraphs 2, 3, and 4, above, 

and claim alternatively 1. damages for the plaintiff’s 

breaches of warranty. 

[Soo Precodent No. 109.] 
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No. 83. 

Policy of Life Assurance. 

1. In the month of July, 1910, Joseph. Brown (mentioned in 
the Slatomont of Claim, and hereinafter callod “the assured”) 
was desirous to ollect an insurance with tho defendant oompany, 
and signed and delivered to them a declaration in writing, dated 
tho 5th day of July, 1910, which he agreed should he the basis 
of the contract of assurance which he desired to effect with the 
defendant company. And on tho faith of the statements contained 
in the said declaration the defendant company granted him the 
policy sued on, No. 24,942. In the said declaration the assured 
stated that his ago next birthday was 69 years . 

2. By the said policy, after reciting the facts in the last para- 
graph mentioned, and that satisfactory evidence of the state- 
ment as to ago had to be furnished to the directors, tho defendant 
company covonanlod to pay 1,0001. to the executors, adminis- 
trators, or assigns of tho assured, within one calendar month 
next after satisfactory proof of title and of the age and death 
of the assurod should havo beon duly furnishod to the directors 
of the defendant company. 

3. No satisfactory proof of the title of the plaintiff or of the 
ago of tho assurod has ever boen furnished to (he directors of 
the defendant company. 

4. The defondant company does not admit that the plaintiff is 
the logal personal representative of the assured. 

fi. It was a condition of tho said policy that all persons making 
claims thereunder musL give satisfactory proof of the time of birth 
of the assured and of their title to receive any sum duo under 
tho said policy, and such further information on each point as 
the directors should think reasonable, The plainUff has given 
no satisfactory proof of the time of birth of the assured, or of her 
title. 

6. II waj a condition of the said policy that tho declaration, 
referred to in paragraph 1 above, should form the basis of tho 
contract between the assured and the defendant company, and 
that if tho said declaration was not in all respects true, the said 
policy should be void. The said declaration was not in all respects 
time. The age of the assured, on his next birlhday, was then 
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74, arid not 69 as t heroin staled; and the said policy U thovoforo 
void. 

7. Tho said policy was mado on iho lii'o of Ilia assured, (or tlio 
use and bonefit of one David Dawson, and nol of (ho assured. 
Bui Iho name of the said David Dawson was nol insorled in 
Ihe said policy, as is required by seel. 2 of (he statute 14 Goo. HI. 

o. 48, and the defendant company will (horeforo objoot tliaL tho 
said polioy is illegal and void. 

8. The plaintiff is not the holder of tho said polioy. Who is 
not entitled to receive the monoys, if any, which tho dofondanl 
company may be liable to pay under the said polioy. 


No. 84. 

Rectification of an Agreement. 

Defence and Counterclaim. 

Defence. 

1. The "defendant admits that on May 22nd, L909, he signed 
a written agroemont with the plaintiffs. But tho substanoo of 
such agreement is not correctly stated in paragraph 3 of the 
Statement of Claim. Tho defendant novor agrood as in that 
paragraph 'alleged. 

2. The defendant contends that on tho truo construction of the 
said written agreement the plaintiffs &ro not onlillod to bo paid 
any moneys until the defendant lias recoivod from abroad tho 
proceeds of the mines, either on sale or from workings, sufficient 
for snob payment. The defendant has never yet received any 
such proceeds. 


Counterclaim. 

3. If, however, it should be held tha,t the plaintiffs are en- 
titled under the said agreement as writton to be paid any moneys 
by the defendant before he had reoeived from abroad proceeds 
of tho said mines sufficient for suoh payment, the defendant 
counterclaims to have the said agreement rectified, and says that 
the verbal agreement between the plaintiffs and the defendant 
was that no moneys should be payable by defendant to plaintiffs 
until he had received proceeds of the mines sufficient for pay- 
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1110 ui of tho aamo. Tho plaintiffs acted as solicitors Tor both 
pai'tios in llio mattor, and prepared the said ■written agreement 
as a record of tho said vprbal agreement; and tho defendant 
signed tho said agroomont in the boliof, and on tho faith of a 
representation made by tho plaintiffs, that it contained the terms 
of tho said verbal agroomont, and that no money would become 
payable by liim to tho plaintiffs theroundor until he had received 
proceods of the mines sufficient for such payment. 

Tho dofondant countorolanns to havo tho said agreemont 
rectified. 

[Soo Precedent No. 130.] 

No. 85. 

Rescission op a Contract — Accord and Satisfaction. 

1. The dofondant admits that he entered into a contraot with 
the plaintifis on Jano 11th, 1910, and that the purport thereof 
is correctly stated in paragraph 1 of the Statement^ of Claim. 
But prior to August 20th, 1910, and before any bronoh by de- 
fendant of the said contraot, the plaintiffs and dofondant mutually 
agreed to rescind the said ooniract, and to substitute a fresh 
agreement therefor. 

2. The torms of (he said substituted agreement wore reduced 
to writing on August 20th, 1910, and signod by the defendant; 
and tho defendant thereby agreed to pay to tho plaintiffs 300 1. 
in cash, and also to give thorn four promissory notes for the re- 
mainder of the said purchase-money, and tho plaintiffs agreed 
to accept the said cash and notes in full satisfaction and discharge 
of their rights under the said contract. 

3. On August 27th, 1910, the defendant paid the plaintiffs the 
sum of 300?., and handed to them the said notes, and the said 
cash and notes respectively were accepted by the plaintiffs as 
the due performanoo and in full satisfaction and discharge of 
the said agreemont of August 20th. Tho said notes are still 
outstanding. 

4. The defendant admits that he paid the sum of 300?. to tho 
plaintiffs, but denies that he did so in pursuance of the said 
contract of June Jlth. Such payment was made in performance 
of tho said agreoment of August 20tli. 
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No. 86. 

Work and Labour Done and M ait, rials Supplied Interest. 

1. The plaintiff nevor did any of tho work or labour, or pro- 
vided any of tho materials, specified in the Statomont of Claim. 

2. None of the said work or labour was done, nor wero any of 
the said matorials supplied, for or to tho dofondant or at his 
request. 

3. Tho dofenda.nl never agreed to pay tho plaintiff the prices 
charged for the said work, labour and maforials, or any other 
prices. The prices oharged by the plaintiff aro unreasonable and 
exorbitant. 

4 Tho defendant never agreed to pay tho plaintiff any interest 
on the sum of 2171. 3s. id., or on any other sum. 

5 . The defendant will object that no facts are disolosed in the 
Statement of Claim which entitles tho plaintiff to any interest. 

4 No. 87. 

Points op Defence in a Commercial Cask. 

(Defence to No. 60.) 

1. The lay days did not begin till Juno 10th, 1911, when the 
ship got into a loading borth in tho Avonmoulli Dock, and ex- 
pired on June 20th. 


(ii) In Actions or Tort. 

No. 88. 

Fraudulent Misrepresentation. 

1. Neither defendant ever made any of the representations 
alleged in tho Statement of Claim 

2. No one of the said alleged representations was false in fact; 
no one of them was false to the knowledge of either of the defen- 
dants; no one of them was made fraudulently or recklessly or 
without caring whether the samo was true or falso. 

3. Tho plaintiff was not induced by any of the alleged repre- 
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sontafions (o Iniy llio goodwill, tonanoy, and licence o£ ilie Duke 
of York Tavern . Tho plaintiff asoeriained for himself ihe value 
and extent of tho business done at tho said tavern, and Ihe class 
of ousi omors using llio same. lie himself examined (he books 
and visited tho said tavorn before he agreed to purchase the same, 
and ho made tho said purehaso in reliance upon his own judgment 
and tho result of his own inquiries and investigations, and not 
upon any statement or representation made hy the defendants or 
either of them. 

4. The plain tit! lias not suffered tho alleged or any damago by 
reason of any act or default of either of tho defendants. The 
defondants will object that the damage claimed is too remote. 

No. 89. 

Infringement of Oofvutgixt. 

1. The plaintiff is not (he author of tho so-oalled chart. 

2. The plaintiff did not after publication, or at any other lime, 
register the said chart at Stationers’ Hall. 

3. Tho registration, if any, is invalid. 

4. Tho said chart is not the subject of copyright. 

o. Tho defendant has uol infringed the plaintiff’s copyright, 
if any. 

0. Notice of objoelions is delivered herewith, pursuant to the 
statute 5 & G Viet. o. 45, s. 16. 

No. 90. 

Notice of Objections. 

(Delivered with the Defence pursuant to the statute 5 S G Viet. 

c. 45, s. 16.) 

The following are tho objections upon which the defendant 
intends to rely: — 

1. Tho so-called chart is not an original work of the plaintiff’s; 
he is not tho first author or inventor of it. Similar charts show- 
ing the results of the May xaces have been published in Cambridge 
every May Term since 1853 . 

2. The so-called ohart is not the subject of copyright. It is 
not a literary composition. It is merely a pictorial method of 
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slating certain items of news about (ho boul-mees which woro 
alroady common property. 

3. Tlio so-oallcd chart was novor duly onlovod or vogistorod at 
Stationers’ Hall as inquired by slatnto, and tlio plaintiff can main- 
tain no aotion for infringement of copyright in respect thereof, 
inasmuoh as — 

(a) The registration, if made, was made boforo the publication 

of tho said chart, viz., on May 21st, 1910. 

(b) The said chart was first published on May 24(li, 1910, and 

not on May 21st, 1910, which is wrongly entered as the 
date of first publication in the registry book of the 
Stationers’ Company. 

No. 91. 

Infringement of a Patent. 

( Defence to No. 63.) 

1. The defendants have not infringed any loiters patonl. 

2. The STaid alleged invention is not now. 

3. Tho said alleged invention is not tho proper aubjoct-mattor 
of letters patent. 

4. Tho plaintiff is not tho first and true inventor of tho said 
alleged invention. 

5. Tho said alleged invention is not usoful. 

6. Tho plaintiff's final specification doscribos and claims an 
invention larger than and different from tho invention tho nature 
of which is disclosed in the provisional specification. 

7. Particulars of objections aro delivored herewith, pursuant to 
Order LIJTa. r. 14. 


No. 92. 

Particulars of Objections. 

( Delivered with the Defence pursuant to Order LIIIa. r. 14.) 

Tho following are the particulars of the objections upon which 
the defendants intend to rely: 

1. The plaintiff is not the first and true inventor of the said 
alleged invention. 
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2. Tho .said, allogod invention is not now. 

(i) Tlio f>aid allogod invention had boon published in this 

realm prior ( o tho data of the said lottors patent in the 
specifications of tho following patents: — 

(a) Brown anil Siuglotou, No. 9815 of 1805. 

(b) Orme, No. 3961 of 1877 

(o) (3-rny tmd Tnnnieliffe, No. 982 of 1886. 

The dofondauts roly on ^liuos 10—17 on pago 2 of (a), on lines 
8 — 12 of page 8 of (b), and on the whole of (o), as anticipating 
tho second and third claims in tho specification of the plaintiff’s 
lottois patent. 

(ii) Tho said alleged invention claimed in tho first claim of 

the specification of the plaintiff’s letters patent, had, 
prior to the date of the said letters patent, boen pub- 
lished in this realm in the following books. — 

(it) “ Liglii and lloat,” by Joseph Addison, pnhhbhed in 1891 by 
Macnmllivu & Cu., of St. Martin's Street, "W.C. 

Tho prats icliecl on ara tho dosuiptivo matter on pago 12 and tho 
illustrated designs Nu. 6 on pngo 13, and No. 128 on page 92. 

[Specify all ut/iei publiuitumi on which the defendants irly, giving 
in nwh case the name of the booh and of tin ant hoi , and the name and 
itilthtM of the pnbln/tei .] 

(iii) Tho su id allogod invontion claimod in tho first olaim in 

tho specification of tho plainjtift's letters patent had 
boon published in tliib realm prior to the date of tho 
said lottors patent by the manufacture, use and sale 
oi [ sjiccifl/ nuliaipalory articles ] by the sovoral persons, 
al tho sovoral places, and at tho several dales, herein- 
after set out: — 

te) By A. B. [name of prior «ie>] of [addiess wheie user took 
place] for the past six years and their predcoossors in busi- 
ness [name of predecessor] for many years previously. 

(f) C. D. of for tho past nine years. 

(g) Tho said alleged inventions olaimed in the second and third 

claims of tha specification of the plaintiff’s letters patent 
hat e also been anticipated by tho common general use of the 
trade for many years prior to the dato of the plaintiff’s 
letters patent. 


* Lines and pages must ha specified, if special portions he relied on. 
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3. Tho said allogod invention is not (ho subjooil-mattor of ioUors 
patent. 

Tho defendants intend to rely heroundor upon all prior publica- 
tions sol out in tho preceding’ paragraphs, and to allogo that in 
none of Llie claims in the plaintiff's letters patent is ihoro any 
patontable improvement upon existing prior knowledge. 

4. The dual specification of the plaintiff's letters patont de- 
scribes and claims in its second and third claims inventions which 
are not included, and the nature of which is not elofined, in tho 
provisional specification. 


No. 93 

Liability op a. Ligutekm an 
(Defence to No. 65.) 

1. The defondants at all dates mentioned m tho Statement of 
Claim -wore and now are warehousemen and wharfingers, but they 
■were not aud are not lightorinen as alleged, and did not enter 
into any ooCLract as such. 

2 Tho defendants never agrood to tranship or carry, or to land 
or warehouse, any of the goods mentioned in tho Statomont of 
Claim upon the forms therein alleged, or for reward, or at all. 

3. Tho defendants deny each and ovory allegation oontained in 
paragraphs 3, 4, and 6 of the Statomont of Claim. 

4. Tho defendants did not, nor did their servants or agonls, 
negligently or carelessly navigate, moor, or koop tho said lighter, 
or dp any act. or omit anything, which causod damago to tho 
plaintiff. 

5. If the said goods were shipped on board the said lighter, she 
was at such time tight, staunch and strong, and in every way 
suitablo and reasonably fit for the loading and carriago of the 
said goods. But the defendants nevor warranted, as alleged in 
paragraph 5 of tho Statement of Claim, or at all. No damage 
was caused to any of the said goods by reason of the broach of 
any warranty. 

6. Alternatively, the defendants say that if they agreed to 
tranship and carry the said goods for reward or at all, or if they 
shipped any of die plaintiff’s goods on board tho said lighter, 
thoy did so upon the terms that they should not be liablo for any 
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loss or damag'd to tlio said goods, oxoapl loss or damage arising 
from the nogligonuo or wilful acts of themselves or their servants, 
and that the alleged loss or rlamago was not so caused. 


No. 94. 

Libel. 

1. The defendants aro the proprietors of a wookly newspaper 
called tho “Stock Exchange,” 

2. Tho defendants admit that they printed and published in 
their said newspaper the words set out in paragraph 3 of the 
Statement of Claim, but deny that they did so with any of the 
meanings in the said paragraph alleged. The said words aro 
incapable of iho said alleged meanings or any other defamatory 
or actionable moaning. 

3. Tho said words without the said alleged moanings are no 
libel. 

4. Tlio said words aro part of a fair and accurate report of a 

judicial proccading, viz., an action triod beforo Mr. Justice 

on , in whioli A. B. was plaintiff and C. D. dofendant, and 

wore published by the defendants bona fide for the information of 
tlio public, and in tho usual course of their business as public 
journalists, and without any malice towards the plaintiff, and are 
thoroforo privileged. , 

5. The said words aro fair and bond fide comment on matters 
of public intorest, namely, the said judicial proceeding and the 
promotion and registration of tho J. B. E. Co., and were pub- 
lished by the dofondants bond fide lor tho benefit of the public 
and without any malice towards the plaintiff. 

6. The said words without the said alleged meanings and ac- 
cording to their natural and ordinary signification are true in 
substance and in faot. 


No. 95. 

Lib E L. 

1. The defendant admits that he printed and published in his 
newspaper the words set out in paragraph 2 of the Statoment of 
Claim, hut he denies that he published them with any of tho 
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meanings in the said paragraph alleged, or wilh any do [amatory 
meaning. 

2, In so far as the said words consist of allegations o[ faot, 
thoy are truo in substance and in fact; in so far as tlioy oonsist 1 
of expressions of opinion, thoy aro fair commonts mado in g’ood 
faith and without malice upon tho said faots, which aro iuattors 
of public interest.* 


No. 96. 

Libel— Apology and Payment into Court . 

The defendant admits that she wrote and published the words 
set out in paragraph 2 of tho Statomont of Claim. She denies 
that thoy boar the meanings allegod in tho said paragraph, but 
she admits that thoy aro libellous in their natural signification, 
and that thoy refer to tho plaintiff. She has, siuco action brought , 
tendered to tho plaintiff a full apology for lior publication of 
tho said Words, and has also offered to pay a sum of monoy to tho 
plaintiff for damages and costs. And tho dofondant now ropoats 
such apology, and expresses hor sincore rogrol for such publica- 
tion. She unrosorvedly withdraws all imputation on tho plain- 
tiff’s character, and brings into Court tho sum of oh lift., and 
says that the samo, together with such apology, is suffleiont to 
satisfy the plaintiff’s claim in this notion in rospoct of tho said 
words without the said alleged meanings, which aro doniod. 

[N.B. — A defendant may deny the innuendo and yet pay money 
into Court, provided it is made olear that the money is paid into 
Court, in respect of the words without the innuendo, which is 
denied. Mackay v. Manchester Press Co , 64 J. P. 22; 6 Times 
L. E. 1G, ante, p. 228.] 


* This form of pleading was approved by the Divisional Court in lout 
Penrhjn v. The Zieitued Victualler «’ Mirror , 7 Times L. E. 1 (Mathow and 
Grantham, JJ.). 
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No. 97. 


Libel — Notick in Mitigation of Damages. 
Particulars. 


(Delivered pursuant to Order XXXVI. r. 37.) 


Toko noUoo, that at tho trial of this action ilie defendant in- 
tends to givo (ho following matters in evidence with, a viow to 
mitigation of damages: — 

1. On August 10th, 1910, boforo tho publication of tho letter 
set out in paragraph 4 of the Statement of Claim, the plaintiff 

wrote and causod to be printed and published in tho Count if 

Gazette an anonymous letter with rogard to the matters men- 
tioned in paragraph 2 of the Statement of Claim, in which he 
commended his own conduct, and then referred to tho dofendant 
in tho following words: — 

[Set out so much of the anonymous letter as attached the de- 
fendant .] 

2. It was in roply to tho attack mado on tho dofondant by tins 
anonymous loltor that tho dofondant wroto the words sot out in 
paragraph 4 of tho Slatoniont of Claim, which tho plaintiff allogcs- 
to bo a libol upon him. 

Dated tho — — day of -, 191 J . 

Yours, &c., 

A. B., of , 

Defendant’s Solicitor. 


To tlio Plaintiff, and 
Mossrs. 0. and D., 

his Solicitors or Agon is. 


No. 98. 

Replevin — Rent in Arrear. 

The plaintiff hold, and still holds, the said premises as tenant to 
one J. S., at the yearly ront of 300L, payable quarterly. On 
August 7th, 1911, 150Z. of the said rent was and still is due and 
in arrear from tho plaintiff to the said J. S., who thereupon 
appointed the defendant his bailiff to distrain on the goods upon 
o.p. o a 
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I lio said promises for Lho said arrows of rent, dial (ho do fon- 
dant accordingly look tho goods mold io nod in tlio plaintiff's par- 
ticulars as a distress for (ho said rout. 

No. 99. 

Replevin — Cattle Damage Peasant. 

On July 8th, 1911, the dofoudaut ivas in occupation of a eer- 
(ain field as tenant to Sir J. H.; and tho said cattle wore wrong- 
fully straying in the said fiold, and doing damage there; whoro- 
foro tho defendant distrainod them in tho said fiold. 

No. 100. 

SLANDER. 

1. Tho defendant never spoke or published any of tho words 
sot out in paragraph 2 of the Statement of Claim. 

2. Tho defendant nover spoke or published tho said words with 
tho moaning in the said paragraph allogod. Tho said words aro 
incapalfio <"of the said moaning or of any othor defamatory or 
actionable meaning. 

3. Tho defendant nevor spoko or published tho said words of 

the plaintiff in relation to his trade, &c. [Follow ike exact words 
of the Statement of Claim.] The plaintiff is not a . 

4. Tho defendant will objoct that tho said words are not action- 
able without proof of special damage, and that none is allogod 
(or, and that the special damage alleged is too remote and is not 
sufficient in law to sustain tho action) . 

No. 101. 

Slander — Vulgar Abuse. 

1. Tho defendant admits that he spoke and published the words 
set out in paragraphs 2 and 3 of the Statement of Claim, but 
denies that he spoke or published them with the meanings in 
tho said paragraphs alleged. 

2. The said words are merely vulgar abuse, and were uttered by 
the defendant in anger, as all who hoard the words wore well 
aware; they were not intendod or understood to convoy any 
specific charge or imputation against tho plaintiff. 
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3. Tho Mild words arc ineupablo of any of tlio said meanings, or 
of any ollior aolionablo or defamatory moaning 

4. Tlio do fond out will objoet that tlio said words (taken oithor 
by Uiorasolves or with any innuendo of which, they are capablo) 
arc nol aotionablo witliout proof of special damage, and that none 
is alleged. 


(iii) In in Action for tut. Recovery oi< Land. 

No. 102. 

Ejectment or a Tenant. 

(Defence and! Counterclaim to No. 38.) 

1. Tho defendant is in possession of the promisos mentioned in 
the Statement of Claim. 

2. Tho defendant doilies that lio over was tenant at will to the 
plaintiff of tho said promises. But beforo tho dolormination of 
suoh tonanoy, if any, tho plaintiff, by writing datod Octobor 3rd, 
1908, agreed fo grant 1 to tho dofondant a loose of fhe said pro- 
mises at tho yearly rout of 120Z. for the torin of twonty-ono years, 
oommenoing 1 Docombor 25th, 1908; and on that date the defen- 
dant’s tonancy at will, if any, determined, and ho has since that 
date boon and still is in possession of the said promises under the 
said agreomont. 

And tho defendant counterclaims to liayo the said agreement 
specifically porformod, and to have a loose granted to him in 
accordance therewith. 

[See Precedent No. 111.] 


* This must he specially pleaded although the dofondant is in possession, 
because it is a purely equitable defonos. Sos ante, p. 218 . 
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(iv) Notices op Special Defences in Actions foe Trim, 
without Pleadings. 

[Although pleadings may have boon disponsod with, it is still in 
some oasos necessary in these actions for the dofondant to givo 
notice of certain defences (Order ' XVIIIa. r. 5; ante, p. 63). 
Such notice may be in the following form: — ] 

No. 103. 

Notice op Set-off or Counterclaim. 

(Reading in the Action.) 

Tako notice that the defendant intends at the hearing- of this 
action to claim a set-off [or (and) to set up a counterclaim] on 
the following grounds: — 

1. [ State the nature of the cross- claim.'] 

2 . * 

Particulars. 

A. B., 

Dofond ant’s Solicitor. 

Dated this day of , 19 . 

To (ho Plaintiff, or 
Messrs. X. and Y., 
his Solicitors. 

Notice of Special Defence. 

Take notice that the defendant intends at the hearing of this 
notion to givo in evidence and roly upon the following ground of 
defence: — 


No. 104. 

Infancy. 

The defendant was an infant within the age of twenty-ono 
years when the alleged contract [or promise] was made. Ho was 
born at , in the county of , on . 
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No. 305. 

(JOVBRTDBK. 

Tho dol'ondant is now [o>, she was, at tho timo wkon tho sup- 
posed olaim arose, or tho supposed contract or agreement was 

made] tho wifo of , of . Sho was married to him at 

, in tho county of , on tho day of . He 

resides at , in flic county of . 


No 106. 

Fraud. 

The defondant was induced to make tho alioged promise [or 
agreement, or to accept, or indorse the said bill of exchange, or 
to make the said promissory note, or to execute the alleged deed, 
or to contract the alleged debt] by the fraud of the plaintiff, of 
which tlio following are the particulars: — 

[ Tier e add particulars of the alleged fraud.]* 


No. 107. 

Statute or Limitations. 

The plaiutill’s claim is barred by the Statute of Limitations 
(21 Jac. I. c. 16) [or, if a specially debt, 3 & 4 Will. IV. 
o. 42; or, in an action for the recovery of land, by the Eoal Pro- 
perty Limitation Act,* 1874]. 


No. 108. 

Bankruptcy or Composition. 

The defendant is a discharged bankrupt. Ho obtained his 

order of discharge from tho [name the Court ] on the 

day of . 


* As there are no pleadings, Order XXI. r. 21, does not apply. 



•13-1 


mnannuNTH. 


Or, 

The defendant was discharged, by composition or soliomo of 
arrangement pursuant to soct. 18 of tho Bankruptcy Art, 1883, 
on tho day of . 

A. R„ 

Defendant's Solicitor. 

Dated tho day of , 19—. 

To tho Plaintiff, or 
Messrs. X. and Y., 
his Solicitors. 
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V. -REPLIES, &c. 

No. 109. 

Goods Sold and Delivered — Not equal to Sample. 

{'Reply and Defence to Counterclaim No. 82.) 

1. Tho plaintiff admits that the defendants have paid 44 Z. to 

the plaintiff’s solicitors, and have brought Z. into Court as 

alleged. Savo as aforesaid, ho joins issue with the defendants 
upon their Defence. 

2. In answer to the Counterclaim, tho plaintiff denies that the 
said barley was sold by samplo as alleged. All the said barley 
was bought by tho defondants in bulk after inspecting tho same 
upon tho plaintiff’s promises. The plaintiff novel- warranted or 
undertook that it was oqual to any samplo or was off should bo 
properly soroonod or -woll-managod. 

3. If tlio said salo was by samplo, whioli Dio plaintiff donios, the 
said barley was oqual to Die samplo, and was properly soroonod 
and woll-managod. 


No. 1X0. 

Rectification of an Agreement. 

{Reply and Defence to Counterclaim No. 84.) 

1. Tho plaintiffs join issuo with the defendant on his Defence. 

2. As to the Counterclaim, the plaintiffs will object that on tho 
facts therein alleged the defendant is not entiDod to have the said 
agreement rectified. 

3. The plaintiffs never agreed as alleged. The said written 
agreement truly represents, and contains, and is, the only agree- 
ment mado between the plainti ffs and the defondant, as the defon- 
dant always well knew. 

4. The plaintiffs nevor represented as alleged. Thoy made no 
representation at all with regard to tho terms of the said written 
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agroomonl, nor was tlio said writlon ugroomonl proparod us a 
rocoi'd of any verbal agreomont. Tho defendant road ovor tlio 
said written agreement, ossontod to it, and signod it of his own 
free will, and not in the boliof or on tlio faith of any representa- 
tion by tlio plaintiffs or either of them. 

5. The plaintiffs will objeot that parol ovidonco is inadmissible 
to vary tlio said written agrooment, and will also roly on soot. 4 
of tho Statute of Frauds. 


No. 111. 

Ejectment or a Tenant. 

{Reply and Defence to Counterclaim No. 102.) 

1. Tho plaintiff joins issue with the dofondant upon his 
Defence. 

2. And ns to the Counterolaim, the plaintiff donics that he ever 
agroed as therein alleged. 

3. There is no memorandum of any such agreement sufficient 
to satisfy tlio Statute of Frauds. 

-1. If tin* plaintiff ovor agreod to grant tho dofondant a loaso of 
Llie said promisos, which ho denies, such agroomont providos that 
tho leaso should contain a condition by which it would dotormino 
if the defendant became bankrupt. Tho dofondant was adjudicated 
a bankrupt on December 23rd, 1908 * 


No. 112. 

Rejoinder.. 

1. The dofendant joins issue with the plaintiff on paragraphs 2, 
3, and 4 of his Defence to the Counterclaim. 

2. And in further answer to paragraph 3 theroof, the defen- 
dant says [ here set out the facts on which the defendant relies , as 
amounting to part performance']. 


* The defendant's bankruptcy affords a good defence to the Counterclaim 
because a Court of equity will not decree specific performance of an agreement 
to grant a lease in oases where it would be useless to do so. Here, if tbe Court 
ordered a lease to bo grantod, tho plaintiff could at once forfeit it and re-entor 
by reason of tho bankruptcy. And sect. 14 of the Conveyancing Act, 1881, does 
not apply to suoh a oaae. 
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VI.— DISCOVERY. 

No. 113. 

Affidavit as to Documents. 

( Heading similar to that in ’Precedent No. 1.) 

I, John Jones of , in the counLy of , the abovo- 

named defendant, make oath and say as follows: — 

1. I liavo in my possession or power the documents relating to 
the matters in question in this action set forth in the Jirst and 
second parts of the First Schedule hereto. 

2. I object to produce any of the dooumonts which are tied up 
in the bundle marked A. mentioned in the second part of the First 
Schedulo hereto, on the ground that they all rolate solely to my 
cuso and do not rolato to tho plaintiff's caso or tond to support it, 
or to impeach my caso, whoroforo I say thoy aro privileged from 
production.* 

3. I also object to produce tho analysis and roport mentioned in 
tho second part of tho First Schodulo hereto, on tho ground 
that it was niado anil camo into cxistonco for the uso of my 
solicitor in this notion, and as ovidenco and information as to how 
evidence could bo oblainod, and otherwise for tho uso of the said 
solicitor to onablo him to oonduet my dofenco in this action, and to 
advise mo in rororonoe theroto. It was propared by the direction 
of my solicitor for his own uso in anticipation of litigation and 
in tho oonduet of this notion, and for no othor purpose whatever; 
whorofore I say that it is privileged from production, f 


’ This was held a sufficient claim of privilege in Ludden v. Willtinmn, (1893) 
2 Q. B. 432; Frankenstein v. Oavtn, (1897) 2 Q. B. 62; and in MUbank v. 
Milktnk, (1900) 1 Ch. 376. In an aotion for recovery of land, or for a declara- 
tion of title, the defendant may omit the statement that the documents do not 
impeach his case [Murris v. Edwards, 16 App. Oas. 309 ; Atl.-Gen. v. Nemastle- 
% upon- Tyne, (1899) 2 Q. B. 478). 

t This was held sufficiout in Collins v. London General Omnibus Co,, 63 L. J. 
Q. B. 428 ; 68 L. T. 831. 
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4. 1 ohjoct to produce all Llia ollior documents sot forlh iu till' 
soooncl part of tlio Fiist Schedule hiuolo, on Urn ground (lull (hoy 
aro privileged. Tlioy consist of professional coinnuinieiilions of 
a confidential character made lo mo by my logoi advisors for (In' 
purpose of giving’ mo logal advico, eases for the opinion of couuaol, 
opinions of counsel and instructions to counsel propurod and given 
in anticipation of and during tlio progress of this action, lot tors 
and oopios of lettors passing between mo and xuy solicitor aucl 
betwoen my solicitor and third por«ons ciflicr iu anticipation of or 
during this action, and drafts and memoranda mado by my counsel 
and solicitor for tho purpose of this action . 

5. I havo had, hut have not now, in my possession or power the 
documents relating to the matters in question in (his action set 
forth in the Second Schedule hereto. 

G. Tho last-menlionod dooumonts wore last in my possession in 
the month of Octohor, 1910, when I forwarded tho first of thorn 
(No. 38) to tho plaintiff, and tho romaining Ihvoo to tho Editor of 
The Ohsereer. 

7. Aooerding to iho host of my knowledge, information and 
belief, I have not now, and novor havo had, in my possession, cus- 
tody or powor, or in tho possession, custody or powov of my 
solicitors or agents, solicitor or agent, or in (ho possession, custody 
or powor of any olhor persons or person on my behalf, any doocl, 
account, book of account, vouchor, vocoipt, lotlor, memorandum, 
paper or writing, or any oopy of, or extract from, any biioh docu- 
ment or any olhor document whatsoever, relating (o tho mailers 
in question in this aolion or any of them, or whovoin any onlry has 
been made relative to such realtors or any of (hem, other Ilian and 
except tlio documents sol. forlh in the said First and Second 
Schedules hereto. 


FIRST SCHEDULE. 

Part I. 

OfilOIKAM. 

1. Letter from, plaiutilf to defendant, dated January 2lot, 1910. 

2. Latter from plaintiffs solicitor to dofendant, dated June 6th, 1910. 

3. Letter from plaintiff to defendant, dulpd October 6th, 1010. 

4. The Observer; issue for October 18lh, 1910. 
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Ooi-uia, 

fi, 1 .i'll or frinn dufond'uit. (<> plaintiff, dalod October till, 1010. 

(!, Inventory ami valniitiun mmlo by Jolm Smith, on Ootobor 80 lh, ItHO. 

7 

8 

Paht IT. 

0 — 30. CVrlntn dorumionts, numborod 0 to 30 iuolnstvo, which arc tied up in 
a bundli) marked. A. uud initialled by the deponent Jolm Jones."' 

37. Au analysis and report mtulo by Professor on or about Novonibci'23id, 

1010, and forwardod by him to my solicitor on November 24th, 1910, 
for his use in this notion. 

Cases for tho opinion of counsel, opinions of counsel and instructions 
to counsel prepared and given in anticipation of and during the 
progress of this action. 

SECOND SCHEDULE. 

38. Letter written and sent by me to the plaintiff on October 4lh, 1910. 

30. Copy of same. 

40. Copy reply of tho plaintiff to that letter datod Ootobcr 0th, 1010. 

41. Letter written and sent by mo to the editor of 'The Qhnrtr on 

Ootobcr 8tli, 1910, with tho two copies juHt montioned. all three of 
which were inserted by him in tho issue of that pape^' for October 
13th, 1910. 

Sworn by tho abovo-namotl .John Janos, a( 1 , 

Clement's Inn, Strand, in tho County ol' i John Jones. 
Middlesex, this 17th day of May, 1911, ) 

Before mo, 

W. A. S. 

A Coin uiissio nor to administer Oaths in tlio Supremo 
Court of Judicature in England. 


No. 114. 

Interrogatories in an Action fob Dilvpidations. 

1. Do you allege that the premises montionod in the Statomont 
of Claim aro now in good and tenantablo repair? If nay, set out 

* Any description is sufficient which identifies the documents sufficiently to 
euablo tho Court to onforue production, if it should see fit to order it. {Taylor 
v. Batten, i Q. B. D. 85; Bru-ickr v. Graham, 7 Q. B. D. 400 ; J ! [oirii v. 
Edwards, 15 App. Cas, 309 ; Sudden v. Wilkinson, (1893) 2 Q. B, 432 ; and 
Jhlbank v. Milbauk, (1900) 1 Ch, 876.) 
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a full list of all do fouls of repair which you admit now exist. L)o 
you allogo that auy and which of such defects existed at the dale 
of the domiso of tho said promises to you? 

2. Is not Mr. A. iuspootor of nuisances for tho borough of 
T.? Did he not visit and inspect tho promisos, and whon? Did 
he not roport thorcon? If yoa, idontify tho dooumont. fs not 
every slatomont of fact contained in that roport truo? If nay, 
specify ovory statement therein contained of which you dispute 
tho accuracy, and state what you allogo woro tho true facts in 
that behalf. 


No. 115. 

I \TERH0GAT0UIES IN AN ACTION FOE. GOODS SOLD AND DelIAERED 
to a Farmer. 

] . Is not Mr. J. B. Folding your farm bailiff? Is ho not your 

agent for the management of Farm? Is ho not authorised 

to purchase goods, and to ordor worlc and labour to bo do no whon 
tho same are nooossary for tho said farm? If nay, state wliat his 
authority and position arc. 

2. Woro not all or somo, ancl which, of tho goods montionod in 
tho particulars dolivorod heroin ordorod of tho plaiutitfs by tho 
said J. B. Falding in tho month of Soptombor, 1910, by word of 
mouth ? If nay, slate whon and whoro and by whom and on whoso 
behalf tho said goods wore ordorod, and whether vorlmlly or by 
letter. If verbally, state the tonus of tho said ordor. If by loiter, 
idontify tho document. 

3. Were not the said goods delivorod at tho said farm? If 
nay, slate which of the said goods you say woro not dolivorod 
thore. Have you not soon the said goods, or somo and which 
of thorn, on your said farm? Have not tho said goods, or somo 
and which of them, been used and consumed on the said farm? 
If nay, state to the best of your knowledge, information, and 
belief, whoro each of the said goods now is. 

4. Aro not the prices charged by the plaintiffs for the said 
goods fair and reasonable? Which of tho said prices do you 
allege lo bo exorbitant? Spoeify in oach case what sum you 
would deem a proper and reasonable prico. 

5. Do you allege that auy price was agreed for any and which 
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of Iho Haiti goods? Which. of llio prices cliargod by tho plaintiffs 
do you ulloge lo bo in oxross of tho agrood prico V If any, state 
precisely uhnl prion was agrood for oaoli ilom, anti wliou aucl 
whoro and bohvoon whom sunk agroomont was mado, and wkolhor 
verbally or in writing. If verbally, give tho substance of it; if 
in writing, idonlify iho document. 


¥o. 116. 

Interrogatories ski ting up that the Goons were supplied to 
Dependant 'as Agent only tor others. 

1. Wero not the goods, tho subject-matter of this action, bought 
of you by X., Y., and Z., or some one or moro and which of them? 
Wore not tho said goods supplied by you ontirely for their uso and 
benefit, and not at all for tho use and benefit of Iho defendant ? 

2. Wore not the said goods supplied for uso in or upon certain 
brick-malting works at Swindon? Who was then tho owner of tho 
said works, and who was then the occupior? Wore you not then 
awaro that llio defendant was noither iho owner nor oienpior of 
the Baid briok- making works? 

3. Wore not tho said goods ordered and bought of you, and 
wero you not requested to dolivor tho same at tho said brick- 
making works by llio said X., Y., and Z., or somo ono or moro and 
which of thorn, or by somo ono, and whom, for tho use and on tho 
account of ono or all of thorn? If nay, who gavo you tho said 
ordors, and who roquostod you to supply tho said goods, and 
whon? 

4. If you say tho defendant gave tho said orders, and mado the 
said roquost, did ho not thon exprossly toll you that he was tho 
servant or agout of the said X., Y., and Z., or some ouo or more 
of them, and that ho was acting in that capacity in giving tho said 
ordors and making tho said request, and not otherwise? If nay, 
for whom did ho state that he was acting? Did ho not tell you 
that ho was not acting on his own bohalf, but as au agent for 
somo principal? 

5. Did you not know, at the time you receivod tho said orders, 
that the defendant was then tho servant or agont of the said 
X., Y., and Z., or somo one or moro of them, and that he was 
not thon acting in liis own behalf, hut on behalf of some principal? 
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G. Did you not oliargo tlvo prico of (ho snitl goods io tins said 
X., Y., and Z., or lo somo ouo or more and which of (liom? Did 
you not givo them, or somo ouo or movo and whirls of (horn, ovodil 
for (ho same ? 

7. Ilavo you not applied to the said X., Y., and Z., or to somo 
ono or more and which of thorn, for paymout for (ho same? Did 
you not provo against tho oslato of X. for tho amount of your 
claim in (his action? Did you not attond and voto at a mooting of 
his creditors hold on July 2nd, 1930, or ou somo other and what 
day? 

8. Did not tho said Y. give you a bill of oxohango for GO l., 
or somo Ollior and what amount, as part payment for tho said 
goods for which you are now suing the defendant? Did not (ho 
said Z. give you a hill of exchange for tho full amount which 
you now olairn from the defendant? Did you not accept (ho same 
in full satisfaction and discharge of your present claim? If nay, 
what was (he consideration therefor? 


No. 117. 

Interrogatories in an Action brought against the Euitoh ok 
a Newspaper wiio iias published an Anonymous Letter 
signed “A Ratepayer.” 

1. On what day did you voooive tho lottor signed "A Rate- 
payer, ” which is tho suhjoct of this action ? How long was it af(or 
the receipt of tho said lottor that you published (ho samo in your 
paper? 

2. Was the said lottor sent to you anonymously? Or was ilioro 
anything, and what, sent with the said letter lo show you who 
wrote it, or from whom it camo? 

3. Who dolivored tho said lottor at your offico? Who rocoived 
it? Did you yoursolf see the porson who brought it? TC nay, 
who did? How long had the said lottor boen in your office when 
you first saw it? 

4. Was the said lottor delivered at your premises in any 
cnvelopo or wrapper? Was it still in such onvelopo or wrapper 
when you first saw it? If nay, who had opened such, envelopo 
or wrapper? Where is such envelope or wrapper now? How was 
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it mlilro^hoii? Wlml 1 ms bmmio of it, and whon did 3-011 last 
so o ii? 

5 . Was ilio said lottor sout to yon by baud, by rail, by post, 
•laid which., or liow otherwise ? Woro thero any othor and what 
documents or pupors with it? If yoa, idoutify the same and 
Mate wlioro iho same uow aro, and what has bocorae of each of 
them. From what placo did iho said lotior come? Was there 
any and wliai postmark on it? 

6. Wns the said loitor accompanied by any request from any 
and wiiat porson that you would insert it in your paper? Were 
you over tvslcod to print iho said lettor? If yea, stato when and 
by whom, aud, if such requost was in writing, identify the docu- 
ment. Did you consont or rofuse to print it? Who,t roply did 
you mako to such roquest, if any, and when and to whom, and 
whether verbally or in writing? If verbally, slate what you said. 
If in writing, identify the document. 

7 . * Did you know from whom tho said letter had come when 
you first saw it? Do you know now? If yoa, stato from whom 
aud how and why you know this. Is it the fact that you pub- 
lished tho said lottor without knowing vdio sent it? ^Did you 
rocogniso tho handwriting of tho said lotler or of tho address? 
If yoa, stato to tho host of your knowledge who tho wrilor is 
and whether he is or has at any anil what time been a ratopayor 
or St. Saviour’s parish. 

8. Did you boforo you publishod tho said lotler make any and 
what inquiries as to whether tho wrilor thoroof was a ratepayer 
of St. Saviour’s parish, or as to who tho writer was? If yea, what 
was tho naturo and result of such inquiries, and whon aud how 
and of whom did you mako thorn? 

9.i Did you, boforo you published the said letter, mako any 


* Interrogatory 7 above is only admisslblo where tho identity of such writer 
is a fad maloiinl to some issue raise 1 in tho ease. (Hemcmj v. Wright (No. 2), 
24 Q. B. D. 44(5, n. ; 30 W. It. 879 ; Gibson v. £«s 23 Q. B. D. 384 ; 58 
L. J. Q. B. G12 ; 61 L. T. 383.) 

t Interrogatories 9 and 10 are admissible if the defendant has pleaded either 
privilege or fair comment ( Elliott v. Garrett, (1902) l£ B. 870 ; 80 L, T. 441 ; 
# Plymouth Mutual Co-operative Society, Ltd. v. Trader >’ 4c. Ltd., (1906) 1 K. B. 
403 , soe ante, p. 280), not if the only issue he as to damages. (Parnell v. 
Walter, 24 Q. B. D. 441 ; 69 L. J. Q. B. 125 ; 3S W. R. 270 ; 62 L. T. 76.) 
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and -wliat inquiries or investigation as to tlio truth of tlio slalo- 
meuts contained in it, or any and which of thorn? liavo you over 
made any such inquirios or investigation? If so, when and with 
what result? What stops, if any, did you tafco to ascertain 
whether tho words wore true? 

10. | Did you at tho timo that you published tho said lot I or 
believe that tho allegations contained therein, or sotno and which 
of them, were true? If yea, what information had you at, the 
date of its publication which induced you so to boliovo? 

11. Was the said letter, after you roceivod it, altered in any 
way before insertion in your paper? If yoa, specify oxaclly each 
such alteration, and who made it. 


No. 118. 

Ob/ECTIONS TO ANSWKB IntEBBOGATOBIES. 

I object to answer interrogatories 1 to 7 on tho grounds that 
they are, and oach of them is, irrelevant and immutoriul to tho 
issues to^bo tried in this action, and unroasonahlo, voxalious, 
prolix, oppressivo, and not put bona fide for tho purposes of this 
action. 

I decline to answor the remainder of tho intorroguLorics, on tho 
grounds that they are, and oach of thorn is, scandalous and 
irrelevant, that they are oppressivo and unnooossavy and liavo 
been exhibited unreasonably and voxatiously, Lhat tlioy arc not 
material at the present stage of this action, and do not rolalo 
to any matters in question in this action, but are an abuse of 
the process of the Court, and ought not to bo allowod. 

[And soo ante, pp. 288 — -290.] 


+ Seo note t previous page. 
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VII.— ADVICE ON EVIDENCE. 

No. 179. 

Advice on Evidence in an Action bv the Assignee of a 

Debt. 

This is an action brought by the plaintiffs as assignees of a 
debt against the executor of the deceased debtor. The defendant 
refuses to admit either the assignment or notice of the assign- 
ment. This is, I presume, only a formal traverse. But, as both 
facts are denied, they must both be strictly proved; otherwise 
the present plaintiffs cannot recover. Give the defendant notice 
to inspeot and admit the indenture of July 15th, 1909, and our 
copy of the notice of assignment. Give him also notice to produce 
the original notice of assignment served on him on August 2nd, 
1909. If the defendant refusos to admit due sorvice of this notice, 
it must be proved by the person who posted it, if it went by 
post, or who delivered it to him personally, if it was delivered 
by hand. The indenture of July 15th, 1909, oan be proved oither 
by the assignor, Curtis, himself, or by anybody acquainted with 
his handwriting. 

Then comes the main question in tho aotion: — Did the testator 
at the date of his death owe Curtis 1892. , the amount assigned by 
Curtis to the plaintiffs [do., deal with the facts and difficulties of 
this part of the case]. Curtis himself will he our host witness 
as to the original transaction; he will provo that the testator 
ordered him to do the work. He can refresh his memory by 
referring to the pocket-book in which he took down the testator’s 
order. Bo sure and have tho original entry in Court and not a 
dean copy of it. 

The plaintiffs’ witnesses then will be: Mr. Curtis and his 
partner, the foreman, &c. [ name them alT\. Mr. B. must be 
served with a subpoena duces tecum, a copy of his letter to the 
, testator, and the original reply. Who is “ C. Morgan ” who wit- 
nessed the testator’s signature to his last letter to Curtis? He 
should ho in attendance at the trial, and a proof of his evidenoe 

Ji H 
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should ho (ttkon and insorlod iu tho brief, us it 111 . 13 ' bo necessary 
to call him, if auy a I lock is made on I ho gonuinotioss of Dio loUor. 

Have in Court | such and such documents}. 

G-ivo full noticoH to produce and io ins pod and admil Iho corre- 
spondence and all relevant docnmontfl in iho possossion of eitlior 
party. Include in tlio notice to produce iho draft oontraot (un- 
dated) the .... and in ihe notice to admit, Curtis’s ledgor, &o. 
[name the documents ]. It would bo well to havo n copy mado 
of all the more important documents for tho uso of tho judge. 
Put them in strict order of dato and ouch on a separato page. 

No. 120. 

Commencement of an Advice on Evidence in an Action eoe 
Fraudulent Misrepresentation. 

In this caso tho onus of proving all the issues lies on the plain- 
tiff; but the defendant must, of coiu'so, bo proparod with evidence 
to rebut any primci facie case winch tho plaintiff may establish. 

The plaintiff cannot succeed, unless ho prove: — 

1. Thai the defendant, or some agont of liis duly authorised in 
that bolialf, mado representations to iho plaintiff as io somo 
existing faci, 

2. With the intention of thereby inducing tho plaiutill to pur- 
chase tho defondant’s browory and io enter into tho agroomont 
of the 12th Novombor, 1910; 

3. That such representations wero falso in fact 

4.. To the knowledge of the defendant or of his authorised 
agent; 

5. That such representations induced the plaintiff to buy ilio 
defendant’s brewery and to enter into tho said agreement; 

6 . That the plaintiff has thereby suffered damage 

No. 121. 

Commencement oe an Advice on Evidence in in Action oe 
Malicious Prosecution. 

In an action for malicious prosecution it is neoessary for tho 
plaintiff to prove five things, viz.:— 

1. That the defendant preferred criminal (or took bankruptcy) 
proceedings against the plaintiff boforo a judicial officer. 
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2. That (ho defendant aotod maliciously. 

3. That the defoudnut aotod without rousonoblo or probable 
cause. 

4. That tlio proceedings (orminatod in plaintiff’s favour. 

5. That the plaintiff has suffarod in parson, reputation, or 
pooled. (Soo the judgment of Bowen, L. J., in Abrath v. jy E 
Rail. Co., 11 Q. J3. D. at p, 455, and of Hawkins, J. , in Nicks 
v. Faulkner, 8 Q. B. D. 1G7, 175.) .... 


No, 122. 

Portion of an Advice on Evidence in an Action of 
Seduction. 

This is an notion for damages for the alleged seduction of the 
plaintiff’s daughter by the defendant. It is really an impudent 
attempt to levy blackmail on tho dofendant by fathering upon him 
some other person’s child. 

Ill an notion for seduotiou it is neeossnry for the plaintiff to 
prove: — 

t. That (ho girl soduood was tho sorvant of the plaintiff, both 
at the time of tho seduction and at tho dato of tho subsequent 
illness and birth. 

2. That tho defendant seduood tho girl. 

3. That the child born was the result of this intercourse. 

4. Loss of service, or othor damago. 

The pleadings put all Ihoso matters in issue, and Iho onus of 
proving each of them lies on the plaintiff. 

1. Tho relationship of master and servant is the gist of the 
notion. Tho plaintiff must provo that his daughter was acting in 
some capacity ns his servant at the date of the seduction (other- 
wise thero is no injuria: Dames v. Williams, 10 Q. B, 725); and 
also at tho time of her pregnancy and 1 illness (otherwise thero 
would be no damnum: Hedges v. Tagg, L. E. 7 Ex. 283). 

The fact that the daughter lived with her parents is not alone 
sufficient to constitute her their sorvant ( Hall v. Hollander, 4 
B. & G. 660). But “ tho smallest degree of sorvice will do.” (Per 
cAbbott, C. J., in Mawoell v. Thomson, 2 0. & P. at p. 304.) And 
indeed where, as here, the person seduced is the plaintiff’s 
daughter, living at her father’s house, lindor age, but capable 

H h 2 
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of acta of service, the law holds llml she owos homo sorviuo to her 
lather, and will therefore presumo that suoh sorvicos wore in 
fact renderod. (See Harris v. Butler, 2 M. & W. at pp. 542, 543; 
Bex v. Chillesford, 4 B. & 0. at p. 102.) It is suifioiont if tho 
plaintiff shows that he had a right to domand his daughter’s 
services. ( Maunder v. Venn, Moo. & M. 323.) It is oloar from 
the decision in Bist v. Faux (32 L. J. Q. B. 386), that for the 
purposes of this action a person oan servo two masters, and it 
is not enough for.the defendant to show that tho person he seduced 
was employed elsewhere during the daytime, so long as it appears 
that sho slept at home and assisted in the evening in the household 
work 


No. 123. 

Advice on - Evidence in an Action of Slandek. 

Tho burden lies on the plaintiff to establish that tho defendant 
spoke tho words complained of, and also to prove tho spocial 
damage alleged . If Messrs. X. and Y. givo in Court tho ovidoncc 
set out in their proofs, and are not shalcon in oross-oxamination, 
tho plaintiff will sucoeod in making out a primd jaoie caso. 

It will then be for the defondant, if ho can, (o prove ono or otlior 
of the two defoncos whioh he lias pleaded — privilege and truth. I 
do not think the ocoasion was privileged . But ovou if it was, yot 
in this case the words complained of rolato sololy to matters be- 
twoen the plaintiff and the defendant thomselvos, mattors whioh 
are entirely within the defendant’s own knowlodgo. llo must 
therefore have known, whon ho spoke, whethor what he said was 
true or falso. He could not have honestly bolievod his statement 
to be true, unless it was in fact true. In othor words, tho defonoo 
of privilege merges in the justification. 

Tho main dispute at the trial must, therefore, be as to tho truth 
of the defendant’s statement. Now, one portion of what he said 
is true, viz., that the plaintiff did receive the cheque. And a 
falsehood that is partly true is always the most difficult fo moot. 
The plaintiff must go into the box: ho should be our first wit- 
ness. He must explain to the jury all the circumstances which 
led him to interfere in this matter. The case will bo either lost 1 
or won when Sir E. 0. has concluded his cross-examination of 
the plaintiff. 
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lu jiartioular, Iho plaintiff must explain why [here deal with 
the difficulties seriatim]. Can the plaintill’B story bo corrobo- 
rated by nnyono ? Has ho any memorandum or ontry by which to 
refrosh his memory? Lias tho defendant mado auy admission 
or half admission wlvioli would holp us? 

•X * V * 

Our witnesses, thou, will bo | name them]. 

Have in Court the usual documents [ specify them]. 

Giro Iho usual notices to produce and to inspect and admit all 
rolevant documents in the possession of either party, and in 
particular give notice to the defendant to produoe [ name the 
special document]. 
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Abatement, 

plea in, 13, 109, 145, 214. 

abolished, 13, n., 145, 213. 

Absence, 

of witnesses, 71, 297. 
beyond the seas, reply ol, 253. 

Abuse, 

merely vulgar, precedent ol plea in slander, No. 101. 

Accord and Satisfaction, 

plea of, 225. •» 

is a plan, in confession and avoidance, 165. 

PRECEDENT, No. 85. 

Account, 

action ol, 40, 97. 

how talcon, 41, 74. 

no particulars roquirod in, 120, 180. 

indorsement lor, 40, 41, 401. 

summary application for, 40, 69. 

settled, plea ol, 07, 110, 231, 437. 

precedents of indorsement of writ, Nos. 29—31. 

of Statement of Claim, Nos. 46, 47. 
of Defence, No. 81. 

Acqount Stated, 

action on, 110, 206, 403. 
precedents. Nos. 33, 81. 

Acknowledgment, 

to take a case ont of the Statute of Limitations, 145, 206, 253. 
Act of Parliament, 

when it afleots the form of pleading, 99, 135. 
public, need not be stated in pleading, 85, 115, 
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Action, 

dollnod, 11. 

proceedings in, 1 — 11. 

in what Court to hug, 32 — 33. 

forma of, at common law, 100, 101. 

parties to, 13—22, 102, 224, 233, 240, 321. 

joinder of causos of, 23 — 31, 103. 

discontinuance) of, 201. 

consolidation of, 27, 28, 191. 

notico of, no longer necessary, 102. 

Address ioe Service, 1, 3. 

Administrator, 

claims by and against, 1, 23, 98, 150, 103. 

Admiralty Actions, 11, 03. 

Admission, 

by party, not a material fact, 109. 

that a document is corroctly sot out, 154, 133, 1(12. 

of facts, by picador, 133. 

by implication, 151, 152. 

may bo withdrawn, 133. 

<f? liability, on paying monoy into Uourt, 22(1. 
judgment on, in dofaull of dofonco, (1, 7, 133. 
in tko dofonco, 230. 

Adultery, 

particulars of, 137, 179. 
quostions as to, 314. 

Advioe on Evidence, 201—303. 

materials, roquirod for preparing, 291. 
points of importance in - 

burden of proof, 147, 292—294, 30(1. 
necessary witnesses, 296 —208, 300 — 316. 
proof of material documents, 208—302, 316—320. 
damages, 302, 303, 322, 323. 
modo, place, and timo, ol‘ trial, 69, 70, 303—303. 
PRECEDENTS, NOS. 119 — 123, 

Affidavit, 

under Order XIY,, 34, 55. 
of documents, 266, 284, 457—459. 
form of, precedent, No. 113. 
to what extent conclusive, 272. 
in answer to interrogatories, 280 ; precedent, No. 118. 
further and hotter, 290. 
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Aemkmativk Cask, 

whon dofomlant should sot up, 101 — 103. 
Agency, 

plodding, 107, 108. 

denying, 150, 100. 

dotonco by agent, 137. 

sot-off ngninst principal, 1288, 

agont’s right to indemnity, 283. 

precedents, Nos. 29, 30, 40, 47, HO. 

Aggravation op Damages, 
ovidenoo in, 103, 302. 
matter of, may be pleaded, 103, 104. 
bnt need not be answered, 116, 218. 
interrogatories as to, 280. 

Alien, 34, 248. 

Alteration of contract, plea of, 221. 

Alternative, 
promises, 198. 

broachcB of, bow alloged, 201. 
pleading- in tbo, 27, 59, 198, 201, 361. 

not ombiirrassing, 215. 
claim for roliof in tlio, 203, 223, 244. 

Amendment, 

by altoring parties, 192, 214. 
of indorsomont on writ, 38, 7b, 188, 321. 

of amouut of dninngos olaimod, 140, 204. 
of writ by tlio Statomont of Claim, 38, 193. 
of ploadings, 188, 230, 291. 

onoe without loavo, 189. 
of opponent’s pleadings, 173, 212. 
at trial, 91, 321. 

Ancient Lights, 

precedent, No. 10. 

Answers to Interrogatories, 286. 

master must inquire of servants, 286 — 288. 
objections to answer, 288 — 290. 
further and hotter, 290. 
precedent, No. 118. 

Anticipating Opponent’s Pleadinq, 96, 116, 265. 
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Appeal, 327—338, 

powers of Court of, 328. 

to a Divisional Court, 327, 336. 

from Inferior Courts, 327, n. 

from Mastor to judge, 336. 

from judge to Court of, 336 — 338. 

time for, 329. 

notice of, 326, 328, 329, 

cross appeal, 329. 

questions of law and faot, 330. 

misdirection, 329, 331. 

now trial, grounds for a, 331 — 335. 

as to costs, 335, 336. 

as to amount of damages, 834, 

as to “ good cause,” 351. 

fresh evidenco on, 328. 

costs of, 328, 362. 

from an interlocutory order or judgment, 336. 
to House of Lords, 338. 

Appearance, 5. 
how entered, 5. 

Memorandum of, 5, 22, 391. 
by person not named on writ, 18, 
default of, 5, 6, 78. 

PRECEDENT, No. 2. 

Appropriation , 

of money paid into Court under Order XIV., 228, 437. 
PRECEDENT, No. 80. 

Arbitration, 

reference to, 12, 41, 212, 306. 

Assault, 

justification for, 95, 128, 159, 164. 

Assessors, 306. 

Assignment, 
new, 259. 

of leaseholds, how pleaded, 94, 129, 130, 133. 
of debt under Judicature Aot, 22, 100, 248, 405. 
precedent of advice on evidence in action by assignee, 
No, 119. 

Assurance, 

policy of, defences to action on, 107, 112. 
precedent of Defenoe, No. 83. 
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Attachment, 

ol tho person, 339, 340. 
of debts, 343. 

for not making discovery, 290. 
Authority, 

plea of, 95, 96, 108, 133—137. 
Averments, 

introductory, 153, 196, 197. 
inconsistent, not embarrassing, 216. 

Avoid anoe, 

plea in confession and, 141, 184 — 167. 
Avowry, 93, 135. 


Award, 87. 

PRECEDENT, No. 75. 


Bad Pleading, 

specimens of, 91, 97, 143, 147, 133, 168-161, 196. 

•» 

Bailee, 91. 

cannot set up a Jus tertii, 134. 

Bankers’ Boons Evidence Act, 71, 291, SOI, 

Bankruptcy, 1, 193, 456. 

denial of representative capacity of trustee, 157. 
PRECEDENTS, Nos. 31, 108, 111. 

Begin, 

right to, 154, 169, 307. 

Bill oi Costs, 

action on, 44, 102. 

Bill of Exchange, Action on, 

specially indorsing claim, 60, 52, 402. 

notice of dishonour, when necessary to allege, 50, 92, 216. 

consideration presumed, 91, 98, 293. 

particular's in, 50, 120. 

interest on, 51. 

defence to, must deny some matter of faot, 87, 216. 

burden of proof shifts, 292. 

precedent of specially indorsed writ, No. 32. 
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Bill of Lading, 

precedent of Statement of Claim in. notion on, 111. 

Bill of Sale, 

how to ftlloge invalidity of, 88, 97. 

Bond, Action on, 18, 207. 

specially indorsed writ in, 44, 48. 
claim for interest on, 51. 

undor 4 & 5 Anno, o. 1C (common money bond), 44, 51, 20 
under 8 & 9 'Will. III., o. 11 44, 45, 208, 228. 
PRECEDENT, No. 48. 

Breach, 

of contract, 195, 200. 

of covenant or condition, haw alleged, 108, 195, 200. 
of trust, particulars of, must bo given, 137. 

Soe Precedents, Noa. 51, 53, 57, 58. 

Breaou of Promise of Marriacie, 

PRECEDENTS, Nos. 9, 49, 76. 

Breaoh of Warranty, 

PRECEDENTS, NoS. 58, 01, 62. 

Borden of Proof, 

general rule as to, 147, 292—294, 306. 

shifting, 147, 154, 292. 

how it offeots pleading, 98, 115, 147, 

Business, 

of plaintiff, when material, 94, 156, 157, 197. 
loss of custom, how proved, 202, 203. 

particulars of, 182, 183. 

hoots, 301. 


Carrier, 

aotion against, 95. 

Case, 

action on the, 191. 
special, 12, 64. 

Cattle Damage Peasant, 120, 126, 135. 
precedent, No. 99. 
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Causes op Action, 

claim of relief, 2, 203 — 206. 
costs of separato, 358. 
joinder of, 23—31. 

Certainty, 114, 118—140, 

of authority, 95, 96, 133 — 187. 

of charges of misconduct, 137, 229. 

of damages, 108, 201. 

of items, 119, 139, 140, 179, 187. 

of names, 111, 182—185, 202, 203. 

of numbers, 188, 187. 

of place, 122, 160. 

of time, 109, 120, 185. 

of title, 89, 108, 123—133, 196, 218. 

uncertainty, general observations on, 139. 

Cektipioate, 

of judge for costs, 325, 355. 

for costs of speoial jury, 325, 357. 

certified copy of public document, 291, 299, 300. 

Chambers, 7. 

summonses at, 7, 54, 63, 65 — 71, 172—189. 
appeal from, 336. 

Chancery, 

pleadings in, 96, 106. 
relief in, 204, 205, 209, 210. 
precedents, Nos. 27, 28, 74. 

Character, 

in which plaintiff sues, 94, 158, 157, 197, 295. 
representative, must he stated on writ, 1, 36, 193. 

must he specifically denied, 157, 221. 

Charging Order, 344. 

Chattel, Action to recover, 68. 

whon sufficient to aver possession, 99, 123, 126, 133. 

claiming a lien, 126, 166, 224, 

title alleged in a third person, 132, 134. 

writ of delivery, 345. 

PRECEDENTS, NOS. 18, 47, 70. 
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Cheque, Action on, 

specially indorsing claim, 50, 52, 402. 

defence to, must dony some matter of fact, 87, 210, 377. 

notice of dishonour, 50, 92. 

interest on. 51. 

Claim:, 

Statement of, 100 — 211. See Statement of Claim. 

Close of Pleadings, 80, 261. 

Commencement, 

of estate in fee simple, need not ho Hhown, 127. 
of particular estates, must he shown, 128, 130. 
except whero matter of inducement, 127. 
or in showing title of adversary, 132. 

CoMMEitoiAL Cases, 

summons for directions in, 70; pbeoedent, No. 45. 
argument before judge, 79. 
order by judge, 70. 

points of claim, 70, 79 ; PRECEDENT, No. 60. 
points of defence, 70, 79 ; PRECEDENT, No. 87. 

Commission, 

taking evidence on, 71, 297. 

precedents of pleadings in notion to recover. Nos. 50, 77. 
Common Law, 

and statute law, 99, 184, 136. 
pleading principles of, unnecessary, 85. 

Commoner, 

action by, 94, 95. 

Compromise, 321, 322. 

Congealed Praud, 137, 254. 

Conditions Pbeoedent, 
what are, 101, 102. 

averment of performance of, implied, 101, 198. 

non-performance of, 50, 101, 220, 435. 
excuse for non-performance of, 198. 
precedents, Nos. 77, 78, 83. 

Confession, 

of defence arising nttor writ, 232. 
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OONI'ESSlOxS - AND AVOIDANCE, 164—107. 
meaning and object of, 141 — 148. 
all mattes in, must bo specially pleaded, 105. 
plea in, bow it differs from a travorse, 147. 
effect of confession alone, 164. 
must be commensurate witb the olaim, 166, 167. 
other defences may be ploadcd with, 215. 
in the reply, 252, 253. 
in the rejoinder, 261. 
burden of proof whero there is, 147, 292. 

Consideration, 

when a material fact, 91, 107, 198, 293. 
or negotiable instruments, presumed, 91, 98, 293. 

Consolidating Actions, 27, 28, 194. 

Contents op Document, 
pleading, 91, 162, 198. 
interrogatories as to, 283, 284. 

secondary evidonce of, whon admissible, 299, 301, 302, 319, 
320. 

Continuance, 75, 232, 233. 

Contract, 

parties to, 14, 192, 224. 
special or implied, 110, 190, 199. 
bow allogod, 110, 120, 197—201. 
particulars of, 120, 177, 179, 180, 199. 
made by a married woman, 19, 25, 59, 101. 

Statement of Claim in actions of, 197—201. 
breaoh of, how averred, 200, 201. 
facts showing illegality of, must be ploaded, 220, 221. 
consideration for, when material, 91, 197, 198, 293. 
limitation of liability under, 92. 
conditions precedent in, 101, 198, 220, 435. 
time for performance of, 109. 
rectification of, precedents, Nos. 84, 1 10. 
rescission of, how ploadod, 89, 224 ; precedents, Nos. 76, 
80, 85. 

several covenants, 194, 195, 200; precedent, No. 51, 
apeoific performance of, 205; precedents, Nos, 28, 102, 111. 
special indorsements, precedents, Nos. 32 — 35. 
Statements of Claim, precedents, Nos. 46—00. 

Defences, precedents, Nos. 75—87. 
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CONTRADICTING, 

opponent’s -witness, 312 — 313. 
own witness, 310, 311. 

Contribution, 233. 

CONTRIBUTORY NEGLIGENCE, 
nature of plea, 102. 
must be specially pleaded., l(ifi. 
particulars of, 79, 177. 

Conversion, 

claim in action for, 97, 124. 

donial that goods are plaintiff's, 134, 130. 

PRECEDENT of Statement of Claim, No. 70. 

Conveyancing Act, 1881, 

notico to tenant under sect. 14. .100, 45(5, «. 

Conviction, 

of a crime, may always bo proved, 313. 
how proved, 301. 
plea of, 234. 

Cory, 

when admissible, 299 — 302, 319, 320. 
examined, 299. 
certified, 300, 
office, 300. 

photographic, 273, 325, 337. 

Copyhold, 

title to, how pleaded, 129, 130. 

Copyright, 

breach of, 163, 181. 

defendant’s objections, 163, 181, 443. 

PRECEDENTS, Nos. 17, 89, 90. 

Corporation, 

common law powers of, need not bo averred, 87. 
execution against, 340. 

Costs, 348—364. 

matters merely affeoting, need not be pleaded, '116. 
of amendment, 189. 
of appeal, 328, 362. 
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Costs — continued. 

of application for New Trial, 363. 

of applications under Order XIV., 56. 

of counterclaim, 249, 356. 

of discovery, 9, 266, 276. 

of misjoinder of parties, 14, ISO. 

of New Trial, 353, 354, 363. 

of particulars, 1 19, 

of prolixity, 114. 

of proving documents, 298. 

of separate causes of action, 338. 

of separate issuos, 154, 358. 

of several defendants, 361. 

of summonses at Chambers, GO, 67, 172, 363. 

of unnecessary traverses, 154. 

on discontinuing action, 261. 

on judgment by dofnult, 6, 235. 

incurred through delay, *235, 231. 

security for, 68, 247, 26Q, 276. 

special, 325, 357. 

reserved to trial, 326, 357. 

appeal as to, 333, 336. 

as botwcon party and party, 348. 

as between solicitor and client, 16, 348, 354, 364. 

undor Public Authorities Protection Act, 350, «., 363. 

in the cause, 363. 

in any event, 363. 

where money has been paid into Court, 251, 326, 359, 360. 
where action tried by jury, 350 — 357. 

“ good cause” for depriving plaintiff of, 350 — 355. 

successful defendant of, 351. 

when action could bave boen tried in tbe County Court, 
355 — 357. 

against a married woman, 361. 

Count, 76, 84. 

Counterclaim, 240—249. 

defendant may set up, 233, 236, 241. 
distinction between set-off and, 240. 
how far a cross-action, 247. 

indopendont of plaintiff’s oloim, 241. 
can only be used as a shield in two cases, 248. 
equitable, 241, 243. 
defence to, 259. 

I I 


o.p. 
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Counterclaim — continued. 

on application undor Order XIV.j 37. 

against parties other than plaintiffs, 243, 246. 

notice of, whoro trial is without pleadings, 63, 452. 

counterclaim to, 260. 

plaintiff claiming indemnity against, 233. 

striking out, 244. 

costs of, 249, 356. 

under County Courts Acts, 356. 

precedents, Nos. 82, 84, 102, 103, 110, 111. 

County Court, 

costs of action triable in, 355 — 357. 
remitting High Court action to, 212. 
jurisdiction of, 350. 

“ Doubt oh Judge,” 

moaning of, in Jtules of the Supremo Court, 18, n. 
Covenant, 

plaintiff should sue on each, 195. 

exact words may he material, 91, 92, 197, 198 ; pkeoedent, 
No. 56. 

t(J>repair, 193. And see BbPAIHS. 
assigning breach of, 108, 193, 200. 

PRECEDENTS, Nos. 14, 31, 56. 

Coverture, 59. 

precedent of notice of defonce of, No, 105. 

“Craves Leave to Beper,” 154, 153. 

Credit, 220. 

particulars of a, 179. 
cross-examination to, 313. 

“ Criminal Cause ob Mattes,” 
no appeal in, 337. 

Cross-examination, 312. 

leading questions may be asked, 31 2. 
injudicious, 313. 

“to credit,” 313. 

questions which the witness may refuse to answer, 314, 315. 
Custom, 

of trade or country', a material fact, 92, 182, 294. 


Customers, 182, 202. 
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Damages, 

consequential, 108, 202. 
general, 122, 201. 

contemptuous, nominal, substantial, or vindiotive, 323. 
liquidated and unliquidated, 43, 323. 
how to allege, 103, 108, 182, 201. 

special, 122, 170, 201 j precedents, Nos. 54, 57, 58, 62, 67. 
particulars of, 116, 122, 182, 202 ; precedents, Nos. 13, 23, 
05, 67, 97. 

matters affecting, 103—105. 

interrogatories as to, 280. 

claim for interest as, 53, 394, «. 

notice in mitigation of, 104, 303, 449. 

objections in point of law to, 170, 412, 443, 450. 

pleading to, 116, 149, 218, 

recovered in previous notion, 222, 324. 

remoteness of, 202, 442, 450. 

writ of inquiry to ascertain, 6, 226, 250. 

accrued since writ, 194, 222, 324. 

evidence as to, 302, 303. 

excessive or inadequate, as a ground for new trial, 334, 333. 

■t 

Dates, 

importance of, 113, 121, 128. 


Death, 

proof of, vmib of, 294. 


Debt, 

former action of, 191. 

Bpecial indorsement of writ for, 42 — 53. 
mere denial of, insufficient, 83, 87, 216. 
assignment of, 22, 100, 248, 405. 
particulars of, 119, 139, 179. 


Debtors Act, 1869,.. 340. 


Declaration, 

old name for a Statement of Claim, 76, S4. 
of right or title, 24, 209 — 211, 279. 
PRECEDENTS, Nos. 27, 74. 


Deed, 

howpleadod, 86, 91, 197 — 200. 

estoppel by, 223, n. 

whon executed in wrong name, 193. 

1 1 2 
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Depault, 

of appearance, 5, 0, 78, 
of defence, 230, 250. 

motion for judgment, 6, 7. 
in making disooyery, 290. 

Defence, 212— 23S. 

notico of special, under Order XVlIlA., 83, 452 — 454. 

considerations affecting, 141, 161, 162, 212. 

must admit or traverse every material allegation, 151, 216. 

may confess and avoid, 1 64— 187. 

may object in point of law, 1 68—170, 215. 

may rniso sevoral defences, 142, 215. 

may contain inconsistent pleas, 216. 

equitable pleas, 230. 
setting up affirmative case in, 162, 168. 
special defences, 220—234. 
paying money into Court with, 226. 
set-oil and counterclaim, 236—249. 
to counterclaim, 259, 
third-party procedure, 233. 
se/ering, 233, 234. 
pleading to damages, 116, 149, 218. 
confession of, 232. 

where defendant has no, 56, 37, 226. 
time for delivering, 234, 235, 
default of, 235, 250. 
amendment of, 1S8, 250. 
various kinds of. See Plea. 

PBECEDENTS, Nok 7o— 10S. 

Dependants, 

joint and several, 15 — 22. 
to separate causes of action, 27 , 30. 
husband and wife, 19, 20, 25, 101, 
costs of several, 361. 

Delay, 

in pleading, 234. 

costs occasioned by, 235, 251. 

Deliveey, Whit op, 345, 

Delusions, 

particulars of, 181. 
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Demurrer, 

meaning of term, 142. 
abolished, 380. 

when it was nocossnry, 100, 170. 
special, 1 08, ii. 

Denial, 

of liability generally, insufficient, 83, 87, 210. 

by necessary implication, 151 , 152. 

must be spocilic, 155, 215. And see Traverse. 

Departure, 235 — 259. 

Deposition, 298. 

Descent, 

particulars of, 89, 108, 180, 133, 180, 282. 

Detinue, Action op, 191. 
costs in, 357. 

material allegations iu, 124. 

effect of moro traverse of detention, 150. 

PRECEDENT, No. 18. 

Dilatory Pleas, 1 15. 

Directions, 

summons for, 7, 05 — 71, 381 — 383, 408— 110. 

now compulsory, 05, 77. 

iu commercial cases, 70. 

powers of Master on summons for, 68—71. 

can bo giyon on other summonses, 68. 

precedents, Nos. 43, 44, 45. 

Discontinuance, 193, 201. 

Discovery, 

of documouts, 284 — 274 . 

of faots, 275—290. And see Interrogatories. 

before giving particulars, 184. 

Dishonour, 

notice of, 50, 92, 210, 877. 

Distress, 

defence iu replevin, 120, 120, 135, 211, 428, 449, 450. 
“ Distributively," 139. 

District Kegistrar, 3, 7, 18, 78. 
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DtVIBIONAli COURT, 

■what appeals still go to, 327, 336. 

DOOtniBNTB, 

discovery of, 264 — 274, 

referred to iu pleadings, loo, 264, 265. 

affidavit of, 287, 284, 457 — 459. 

further and better affidavit, 272. 

privilogod from. infection, 268 — 272. 

production and inspection, 272—274. 

when production against public policy, 271, 272, 318, 319. 

tied up in a bundle, 457 — 459. 

contents of, pleading, 91, 162, 197, 198. 

interrogatories as to, 283, 284. 
photographs of disputed documents, 273, 325, 357. 
proof of, 208—302, 316—320. 
secondary ovidenco of, 299, 310, 320. 
copies of, 299, 319. 

to refresh, the memory of a witness, 311, 312. 
stamping at the trial, 318. 
notice to produce, 298, 319, 406, 469. 
notice to inspect and admit, 298, 468, 469. 
proof of handwriting, 317. 

Dower, 191. 

Drains, 

PRECEDENTS, Nos. 56, 57, 62. 

Duty, 

pleading a, 83, 80. 


Easement, 

titLe to, must be shown, 86, 88. 

pleading prescriptive right to, 124. 

exact light claimed must be shown, 122, 197. 

Ejectment. See Recovery op Land. 
a “ mixed ” notion, 101, 

Due dew, A. v. B. explained, 210. 
formerly no pleadings in, 309, n. 

Elegit, Writ op, 342. 

Endorsement. Soe Indorsement. 
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Entry tor Trial, 202, 263. 

Equitable, 

defences, 230, 

in an notion for recovery of land, 123, 218, 219, 431. 
relief, 204, 241, 242. 
execution, 342, 343. 

Equity, 

now administered in Eing’s Bench. Division, 41, 204, 218, 
230, 241, 242, 264. 
confliot betweon law and, 90. 

Estate, 

title to, how ploadod, 89, 123 — 131, 21R. 
in foe simple, 127 — 132, 135. 
particular, 128—131, 135. 
copyhold, 120, 130, 

Estoppel, 

title hy, 45, 131. 

must be specially pleaded, 223, 224. 
had ploading may waive, 148, 147. 

Evasive 

traverse, forbidden, 157—161, 215. 
negative pregnant, 158, 159. 

Evidence, 

on application under Order XIV., 55, 36. 
must not be pleaded, 106—130. 
advice on, 291—305 ; precedents, Nos. 119—123. 
burden of proof, on whom incumbent, 147, 134, 292—294, 
307. 

on commission, 297, 298. 
disclosing, 177, 183. 
documentary, 298 — 302, 316 — 320. 
secondary, of documents, 299, 319, 320. 
witnesses, 296—298, 309—316. 
rebutting, 320. 

against the weight of, 331, 332. 

wrongly received or wrongly injected by judge, 331, 332. 
none to go to the jury, 321, 332. 
affecting damages only, 103, 104, 280, 281, 303. 
fresh evidence discovered, 333. 
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Examination' on Witness, 
beforo tho trial, 297. 
in chief, 806. 
oross-oxamination, 312. 
re-examination, 815. 
by tbe judge, 315, 

Excessive Damages, 334, 335. 

Execution, 339—347. 
interpleader, 311, 
equitable, 342. 
garnishee order, S43, 341. 
against a partner, 343. 
against the goods of a partnership, 347. 
against the property of a corporation, 316. 
time for issuing, 339, 343. 

’when leave necessary, 342, 348. 
stay of, 320. 

Executor, Exeoutrix, 
olaiius by, 21, 23, 98. 
representative character of, 1, 193. 
character must be specifically denied, 136. 
PRECEDENTS, Nos. 1, 7, 11, 12, 19, 29, 48. 

“ Extras,” 

precedent of defence to olaim for, No. 78. 
Eaots, 

must now be pleaded, 82—83. 

in a summary form, 111 — 117. 

not law, 83—89. 

nor evidence, 106—110. 

only material facts, 90 — 103. 

material facts defined, 90, 103. 

only those material at this stngo, 96, 255. 

no material facts must be omitted, 94. 

appeal on the, generally hopeless, 330. 

Eair Comment, 

intciTOgut orion ns to plea of, 280, 163. 
particulars of, 185, 

Eaise Imprisonment, Action eor, 
precedent, No. 3. 
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Falsifying an Aouount, 41, 231, 282. 

Fee Simple, or Tail, 

estate in, title to, how pleaded, 127—132, 133. 

Felony, 

conviction for, how proved, 301 . 

Fieri Facias, Whit op, 340. 
power of sheriff under, 340. 
what goods oan be taken under, 340, 341, 
interpleader, 341. 

Firm, 

action by or against, 14, 20, 107, 214, 
judgment against, 39, 223. 
execution against, 343, 347. 

Foreclosure, 

may not ho claimed an specially indorsed writ, 47. 
Foreign State, 248. 

Forfeiture, 

rccovory of land on a, 42, 45, 403, 406, 430. 
for non-paymont of ront, 42, 45, 49, 399, 430. 
PRECEDENT, No. 72. 

Former Proceedings, 17, 109, 222, 324, it. 

Forms of Action, 190, 191. 

Fraud, 400. 

how plemlud, 37, 109, 120, 160, 229, 253—253. 

motive of, immaterial, 93, 

concoalod, 139, 254, 

reply alleging, 144, 233, 254. 

particulars of, 37, 137, 139, 254. 

burden of proof of, 282, 486. 

precedent of general indorsement, No. 4, 

indorsement for trial without pleadings, No. 21, 
notice of defence in trial without pleadings, No. 106. 
Statements of Claim, Nos. 01, 62. 

Defence, No. 88. 

advice on evidonce, No. 120. 


Frauds, Statute of, 100, 221. Seo Statute of Frauds, 
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'Freehold, 127—131. 

.Frivolous and Vexatious Action, 69, 173, 212. 
Further Consideration, 323. 

Further Defence, 232, 260. 

Further Maintenance, pleas to the, 233. 


Q amino Contract, 220. 

Garnishee, 64, 343, 344. 

General Damage, 122, 201. 

General Indorsement, 38, 191. 
precedents, Nos. 1, 3—8. 

General Issue, 

under forznor pleading system, 84, 138. 
not allowed in present practice, 216. 

Sot Guilty by Statute, practically abolished, 217, ». 

General Performance, 

plea of, not permissible, 158. 

“ Good Cause,” 

for depriving successful party of costs, 350 — 353. 

Goods Sold and Delivered, 

plaintiff need not alloge that goods wore his, 98. 
precedents of indorsements, Nos. 10, 13. 

Statements of Claim, Nos, 33, 52, 58. 
Defences, Nos. 79—82. 

Reply, No. 109, 
interrogatories, Nos. 115, 116. 

Growing Crops, 

may be seized in execution, 340. 

Guarantee, 

action on, pleadings in, 144. 
precedents, Nos. 12, 55. 

Guardian, 

ad litem, 20, 22, 
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Habeas Corpus ad Testi ri oandtim, ‘29(i. 

HANDWRITING, 
proof of, 317. 

II HIE, 

party claiming os, must show how, 89, 108, 129, 130, 133, 
188, 282. 

claim against, 133. 

ejectment by, precedents, Nos. 25, 73. 

IIotrsE op Lords, 
appeal to, 338. 

Husband and Wipe, 

actions by and against, 19, 20, 25, 101. 
communications between, privileged, 314. 
joinder of claims by, 19, 25. 
dofence by, 228. 


Illegality, "* 

must bo specially ploadod, 168, 220, 221. 
the Court may always raise the point, 331 . 

Imprisonment, 

for debt, abolished in oivil action, 339. 
for contempt, 339, 345, 348. 

Inadequate Damages, SS4, 335. 

Incorporeal Hereditaments, 
claim to, 8S, 124. 

Indemnity, 92, 93, 233. 

Indorsement, 

on writ, 36—63. 

must show representative charaoter of party, 1, 36, 193. 
general , 38. 

may be extended in Statement of Claim, 38, 192. 
precedents, Nos, 1, 3 — 8. 
for trial without ■pleadings, 39, 

procedure under Order XVTUa., 61 — 04. 
PRECEDENTS, NoS. 9—28. 
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Indorsement — continued, 
on. wit — continued. 

. for an account, 40. 

when applicable, 40. 

PRECEDENTS, Nos. 29—31. 
special, 42 — 53. 

when allowed, 42 — 45, 
advantages of, 45, 48, 
is a Statement of Claim, 47, 49, 191. 
must give full particulars, 47. 
claim of interest in, 51 — 63. 
amending, 58, 78, n., 188, 204, 321, 
PRECEDENTS, Nos. 32—39. 

Inducement, 

matters of, 196. 

Inevitable Acoident, 
particulars of, 179. 

Ineant, 

notion by and against, 20, 59, 108, 109, 419. 
admissions by, 149. 

PRECEDENTS, Nos. 58, 104. 

Inferior Courts, 

appeal from, 327, n. 
jurisdiction of, 350. 

Infringement, 

of copyright, 163, 181. 

PRECEDENTS, Nos. 17, 89, 90. 
of a patent, 181. 

PRECEDENTS, Nos. 63, 64, 91, 92. 

Injunction, 34, 205, 206. 
carries costs, 356. 
judgment in default for an, 6. 
in action for recovery of land, 23, 400, h. 
PRECEDENTS, Nos. 6, 16, 26, 63, 08. 

Innuendo, 228, 447 — 449. 

Inquiry, 

as to damages, 6, 226, 250. 


Insanity, 92. 
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Ihsi'ecitiok, 

of documents, 272 — 274. 

referred to in pleadings, 154, 135, 264. 
of promises, order for, 291 . 

Timmmos, 

Hoinotimes material, 90, 93. 

Interest, 

claim for, as damages, 53, 394, «. 

on specially indorsed writ, 31 — 33. 

Defence to, precedent, No. 36; anil soe p. 143. 

ISIBBlOODTORy, 

judgment, 6, 250. 

appeal from, 830—338. 
proceedings, 8. 

INTERPLEADER, 
sheriffs, 341. 
stakeholder's, 341, it. 
issue, 64, 341. 
appoal in, 337. 

Interrogatories, 9, 273—290. 
object of, 276, 277. 

application of decisions undor former practice, 284. 

badly-drafted specimens, 277. 

before particulars, 184. 

rales as to what are permissible, 278—285. 

muBt bo relevant, 278, 287, 289. 

“ to credit,” not allowed, 278. 

in actions of libel, 278 — 283, 462. 

in actions for the recovery of land, 282, 285. 

tending to oriminato, 284, 285, 289. 

affooting damages only, 280. 

as to names of witnesses, 281, 282, 289. 

as to contents of written document, 283, 284, 289. 

“ fishing,” 283, 286. 

when they may bo set aside, 286. 

“ scandalous,” 286. 
answers to, 286—290. 
objections to answer, 288 — 290. 
further and better answers, 290. 
failuro to answer, 290. 

PRECEDENTS of, Nos. 114 — 118. 
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Ironical "Woitps, 93. 

IttREGULAiury, 24, 171, 174. 

Issue, 

definition of, 73. 
in law, in fact, 75. 
enlarging the, 118, 

afiirmatiyo of, must be proved, 292—294. 

issues should not be needlessly multiplied, 143, 153, 154. 

costs of separate, 154, 358, 

in lieu of pleadings, 63, 64. 

joinder of, 144, 232. 

garnishee, 64, 343, 344. 

interpleader, 64, 341. 

Items, 

particulars giving, 119, 120, 140, 178, 179. 

whon particulars of, will not be ordered, 12(1, 140, 187, 227. 


JoiNDEH, 

oteauses of action, 23 — 31, 193—195. 

in a counterclaim, 243, 244. 
of claims not mentioned on tho wiit, 193, 194. 
of parties, 13—22. 
of issue, 144, 252. 
costs occasioned by, 361. 

Joint, 

owners, 16, 21. 
tenancy, 16, 124. 

and several liability under a contraot, 14, 15, 
for tort, 18, 

Judgment, 325. 

final, 6, 250, 325, 328. 
effect of, 826. 

interlocutory, 6, 250, 336 — 338. 
declaratory, 209—211. 
in default of appearance, 5, 6, 7S. 
pleading, 250. 

summary, under Order XIY., 8, 45, 46, 54 — 60. 
on admissions, 153, 250. 
motion for, 6, 7, 328—831. 
pleading authority of, 135, 136. 
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Judgment— continued. 

claim for interest botween date oJE -writ and, 47, 51, 52. 
interest on a, 53. 

when a bar to subsequent action, 17, 222, 325, 326. 
bow enforced, 330—347. 
action on a foreign, 44. 

Judicial Notice, 294. 

Jurisdiction, 32—35. 
ploas to the, 145. 
of High Court, 32, 136, 
of County Court, 327, 350. 
of inferior or foreign Court, 32, 34, 136, 327. 

Jury, 

coBts of trial by, 350—357. 
right to a, 70, 304. 
sheriff's, 226, 250. 
special, 304. 
view by, 304. 

withdrawal of a juror, 321. 
misdirection of, 331, 332. 

misconduct of, 333. «, 

Jus Tertii, 134. 

Justification, 

ploas in, are in confession and avoidance, 147, 148, 164. 
uudar judicial process, 135. 
in actions of assault, 95, 126, 169, 164. 
in libel and slander actions, 167, 229, 230, 448, 468. 
of part of the words, 105, 448. 
particulars of, 138, 185, 229. 
reply to, 254. 

interrogatories as to, 280, 283. 
how to meet, 320. 


Knowledge, 

may be material, 92, 93. 


Laches, 

plea of, 121, 165. 

Land, 

See Eecovery of Land, and Sale of Land. 
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Landlord and Tenant, 

precedents of indorsements in actions between, Noh. B, 2-1, 
37, 38, 89. 

Statements of Claim, Nos. 51 , 63, 57, 72, 73. 
Defences, Nos. 98, 102. 

Eeply, No. 111. 

Law, 

matter of, need not bo allogod in pleading;, 83, 85, 115, 
109, 413, n. 

need not be proved at trial, 294. 

English, should not bo traversed, 116, 140, 150. 

Seo Objection in Point op Law. 

Law and Equity. 

administorod togother, 41, 204, 218, 230, 242, 204. 
Leading Question, 310, 312, 315. 

“Leaping before you come to tile Stile,” 9(5, 253. 

Lease, 

action on, 121, 131, 195. 

may he pleaded in confession and avoidance, 100. 
tfaEOEDENTs, Nos. 8, 24, 37, 39, 51, 37. 

Leave, 

to issue a writ, 3, 32. 
to defend the action, 55—60. 
to amend, 46, 5S, 188. 

at the trial, 204, 321. 
to plead, 76 — 79, 192, 

when, unnecessary, 77, 191. 
to roply, 251. 
to rojoin, &c,, 260. 

Letters of Bequest, 297. 

Liability, 

mere denial of, insufficient, 83, 87 , 210. 
joint and several, 14 — 17, 

payment into Court admitting or denying 1 , 226 — 229. 
Libel, 

joinder of causes of action in, 26. 
prooise words of, material, 91, 197. 
necessary allegations, 120, 197. 
general traverse inadmissible, 147. 
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Lid el — continued . 

justifying the words, 138, 167, 229. 230, 408. 

part of the words, 105, 448. 
plea of privilege, 87, 93, 1G7, 230, 408. 
paying monny into Court in, 22(3, 228, 326. 

undor Lord Campbell’s Aot, 220, 326. 
notice in mitigation of damages, 104, 105, 302, 449. 
interrogatories, 278 — 283. 
particulars, 120, 138, 184, 185. 

on writ, 38; precedent, No. 5. 
costs of issues in, 358, 359. 

precedents of genoral indorsement on writ, No. 5. , 
Dofences, Nos. 94 — 06. 
interrogatories, No, 117. 
notice in mitigation of damages, No. 97. 

Liberum Tbnbmbntum, 
plea of, 128. 

when sufficient, 121, 129, 135. 
reply to, 129, 253. 

Lien, 

defence of, must he specially pleaded, 125, 183, 224. "> 

Lite Assurance, 107, 112. 

action on polioy, precedent, No. 83. 

Lighterman, 

liability of, precedents, Nos. 65, 93. 

Limitations, Statute op, 222. See Statute op Limitations. 

Liquidated Demands, 
wbat are, 42, 323. 
indorsement in. case of, 42 — 53. 
mere denial of debt, inadmissiblo, S3, 87, 216. 
particulars of, 119, 120, 138, 178, 179, 187, 227. 

Loed Campbell’s Fatal Accidents Aot, 
particulars under, 181, 397. 

PRECEDENT, No. 19. 

Lord Campbell’s Libel Act, 

payment into Court undor, 229, 326. 

Lost Luggage, 

precedent of Statemont of Claim, No. 54. 

Lunatio, 

party to an action, 20, 92, 290. 

O.F. 


X K 
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Malice, 93. 

pleading, 110, 293. 
evidence ol, 229. 
intorrogatorios as to, 280. 

Malicious Prosecution, 468, 467. 
anus of proof, 293, 294, 466. 
particulars, 187. 

precedent of indorsement for trial without pleadings, 
No. 20. 

advico on evidence in, No. 121. 

Married Woman, 

aotion by, 19, 20, 25, 426. 
action against, 19, 20, 25, 44, 101. 
judgment against, 59. 
costs against, 361. 

PRECEDENTS, Nos. 1, 3, 66, 105. 

Master, 

of tho Supreme Court, 7, 18, 55, 65. 
includes a District Ecgistrar, 7, «. 
reference to, 59, GO. 

♦ 

Mateuial Pacts, 

defined, 90, 103, 106. 

must now be pleaded, 82. 

not law, 83—89. 

nor evidonce, 106 — 110. 

material facts only must be stated, 90—105. 

all material facts must be stated, 94. 

bow to plead, 111 — 117. 

must be stated with oovtainty, 11 8—140, 

but only those material at given Htage of action, 96, 255. 

where common law is altered or regulated by statute, 99. 

effect of omitting material facts, 91, 119, 

facts whioh may be safely omitted, J 15, 116. 

conditions precedent, 101. 

matters afiocting damages, 103 — 105, 303. 

result of pleading immaterial facts, 105. 

substance only of pleading to bo proved, 105. 

Matter arising since Writ, 232. 

Memorandum, 

of appearance, 6, 22, 391. 

to refresh tho memory of a witnoss, 311, 312, 
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Mesne Profits, 
doflned, 43. 

may be claimed till possession surrendered, 43, 405, n. 

Misconduct, 
o 1 juiy, 333. 

charges of, must be cortain, 137 — 130, 148, 226. 

aro not scandalous, if relovant, 176, 286. 


Misdirection, 

ground for new trial, 331. 

notice of motion must state proeiso, 329. 

Misjoinder of Parties, 13, 14, 102. 

Misnomer, 

plea of, abolished, 111, 145, 192, 193. 

Misuetresentation, 

particulars of, 139, 178, 229, 234. 
act i or for, 

necessary allegations, 57, 109, 110, 120, 166, 195, 466. 
precedent of general indorsement on writ in, Nq. 4. 

indorsement for trial without pleadings, 
No. 21. 

Statements of Claim, Nos. 61, 62. 

Defenco to, No. 88. 

advice on evidence in, No. 120. 

Mistake, 

loud fide, as to parties, 14. 

Mitigation or Damages, 
matter in, 103 — 105. 

interrogatories as to, udmissiblo, 280. 
notice in, 104, 303 ; precedent, No. 97. 
cvidenco in, 302, 303. 

Money had and Eeceived, 84, 
defenoo to action for, 87. 

precedent of indorsement for trial without pleadings, 
No. 11. 

Statements of Claim, Nos. 30, 31, -16, 47, 05. 

Money Paid, 

PRECEDENTS, Nos. 12, 55, 56. 

K K 2 
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Mortgagee, 

claims by, 43, 47. 
in possession must account, 120. 
priority of, 400. 

PRECEDENTS, NoS. 27, 74. 

Mortgagor, 
action by, 22. 

Motion, 

for judgment, 6, 7, 327, 328. 

on admissions, 153. 
to Court of Appeal, 327— 33fi. 
notico of, 34, 328, 329. 
not in an action, 12. 

Motive, 

sometimes material, 90, 03. 
bow pleaded, 110. 
particulars of, 184, 

Names, 

of ^persons mentioned in pleadings, 111. 

should genoTally be given, 182—185, 202, 282, 
283. 

mistake in, effect of, 145, 192, 193. 

Necessaries, 

for infant, 108, 109. 

Necessary Implication, 
denial by, 151, 

Negative, 

party asserting, when called on to prove it, 292, 294. 
Negative Pregnant, 138, 159. 

Negligence, 
action for, 357. 
contributory, 162, 186. 
particulars of, 79, 138. 
precedents, Nos. 19, 22, 2S, 54, 68, 67. 

Negotiable Instruments, 

consideration for, presumed, 91, 98, 293, 
notico of dishonour, 50, 92, 216. 
special indorsement, 50, 52, 402. 
defence to notion on, 87, 218. 
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Never Indebted, 
pica of, 85, 188. 

New Assignment, 239. 

New Trial, 

when granted, 831 — 335. 
notice of motion for, 328, 329. 
costs of, 331, 362, 363. 
costs of application for, 363. 

Non-delivery op Goods, 

precedents, Nos. 13, 80, 81. 

Non-joinder, 

of 2 >arties, 13, 14, 143, 192, 214. 

Nonsuit, 223, 321. 

Not Guilty, 

pica of, what it put in issue, 86, 230. 

by statute, practically abolished, 217, «. 

Notice, 

in mitigation of damages, 104, 103, 302, 449 ; precedent. 
No. 97. ”* 

of action, abolished, 102. 
of assignment, 22, 100, 465. 
of discontinuance, 103, 201. 
of dishonour, 50, 92, 216, 377, 
of a faot, sometimes material, 92. 
of motion, 34, 328, 329. 

of objections to copyright, precedent, No. 90. 
of trial, 262. 

of trial without pleadings, 01, 62. 
of special defences in trial without pleadings, 63. 
PRECEDENTS, Nos. 103—108. 

of a writ, 34. 

to inspect and admit documents, 298, 480, 469. 
to produce documents, 298, 319, 466, 469. 

utility of such notices, 298, 299. 
to quit, 42, 406. 

under Conveyancing Act, 100, 456. 

Objection in Point op Law, 168—170, 174. 
meaning of, 142. 

corresponds to a demurrer, 142, 168. 
how it differs from a traverse, 146. 
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Objection in Point of Law— continued. 
party not compelled to raise, 109, 174. 

■when advisable to raise, 171, 175. 
must be dearly takou, 116, 170. 
argument of, 175. 

precedents, 170, and Nos, 88, 100, 101, 110. 
Objections, 

technical, taken to pleadings, 81, 168, 171, 178. 
to answer interrogatories, 286, 280; precedent, No. 118. 
to evidonoo, must be taken promptly, 810, 380. 
to copyright, 163, HI; precedent, No. 90. 
to patont, 181 ; precedent, No. 92. 

Office, 

hold by plaintiff, when material, 91, 156, 167, 203. 

Official Referee, 6, 41, 71, 306. 

motion to vary findings of, 12, 327, 335, n. 

Onus Probandi, 

general rulo as to, 147, 292, 306. 

shifting, 147, 134, 292. 

plbadiug with regard to, 98, 116, 147. 

Order HI. r. 6.. .42, 367. 

defence to actions comprised under, 87, 210. 

Order XIY., 8, 31—58, 368-371. 
procedure under, 8, 77. 

only applies whore the writ is spocially indorsed, 34, 57. 

where writ contains unliquidated demand, 37. 

affidavits on application under, 53, 56. 

leave to defend, 55—38. 

counterclaim as answer to application, 57. 

where port of claim is admitted, 58. 

directions as to trial, 59. 

costa of unnecessary application, GO. 

Order XXX., 381—383. 
effect of, explained, 7, 8. 
summons for directions under, 7, 8, 65—71. 

in commercial oases, 70, 79. 
leave to plead, 76—79. 
precedents, Nos. 43, 44, 45. 

Order XXXYI. r. 87, 

effect of, explained, 104, 105, 302. 

particulars under, 103, 302, 448 ; precedent, No. 97. 
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Originating Summons, 10, 407. 
proooduvo on, 10, 11, 410, )/. 
PBBOBDBNT, No. 40. 


Particular Estate, 127—131. 

Particularity in Pleading, 118—140, 177—188. 

not more than the case will conveniently admit, 116, 117, 
137, 181, 202. 

matters known to tha opposite party, 133, 183. 

Particulars, 177—188. 
applications for, 177. 

do not act as a stay, 188, 233. 
objoet and affect of, 118, 137, 181, 202. 
where writ indorsed for trial without pleadings, 39, 62, 462. 
under formor pleading system, 178. 
disoovery bofore giving, 183. 
need not he pleaded to, 116, 150. 
will not ho ordered of immaterial nllngsition, 187. "* 

of negative allegation, 186. 
of monoy paid into Court, 187, 227. 
in an action for an acoount, 120, 180. 
in actions of libel and slander, 38, 120, 138, 184, 185 ; 

precedent, No. 3. 
of charges of misconduct, 137, 229. 
of damage, 122, 182, 184, 202, 203. 
of delusions, 381. 

of descent, 80, 108, 130, 133, 1S6, 2S2. 

of fraud, breach of trust, &c., 57, 137, 139, 178, 254. 

of infringement, 181 ; precedent, No. 04. 

of itome, 119, 120, 140, 178, 179, 187. 

of justification, 138, 167, 185, 229. 

of matters in mitigation of damages, 104, 303, 449. 

of misconduct, 137, 138. 

of names, 182 — 185, 202. 

of objections, 181 ; precedents. Nos. 90, 92. 

of place, 122, 160, 185. 

of time, 109, 120—122, 185. 

oppressive, 186. 

time for pleading after delivery of, 188, 235. 
nocessary under certain statutes, 181, 397. 



INDEX. 


Parties, 13—22. 

joinder of, 14 — 31, 192, 
importances of having right, 13, 14, 143. 
hiitiH fide mistake as to. 14. 
to notions of contract, 14. 
of tort, 16. 

for tko recovery of land, 17. 
joined without consent, 16. 
classes of persons, 19 — 22, 
formal parties, 20, 21. 
joint and several, 14 — 17. 
husband and wife, 19, 20, 25, 101. 
now rule as to, 23. 
adding now, 192, 321. 
dropping, 192, 321. 

representative character of, 1, 23, 36, 156, 157, 197. 
misnomer of, 145, 192, 193. 
third, 233, 243. 

Partnership, 

nation by or against, 14, 20, 107. 
j legmen t against, 59, 223. 
execution against, 343, 347. 

Patent, 

action for infringement of, 181. 
plea not flret inventor, 146, 424, ». 
precedents of Statement of Claim, No. 03. 

of particulars of breaches, No. 64. 

of Dofenoe, No. 91. 

of particulars of objections, No. 92. 

Payment, 

plea of, 165, 220, 226, 438. 

Payment into Court, 187, 226—229. 
with plea of tender, 225. 
admitting liability, 226. 
denying liability, 226 — 229, 326. 
particulars of, will not bo orderod, 187, 227. 
in action on bond under 8 & 9 Will. III. c. 11. ..228. 
in actions of defamation, 228, 229. 
under Lord Campbell’s Act, 229, 326. 
under Order XIV., 56, 228, 437. 
to a counterclaim, with reply, 259. 
may not be mentioned to jury, 227, 807, 323. 
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■Payment into Court— continued. 
order for payment out, 326. 
oontfl, how affoetod by, 2-19, 359. 

PRECEDENT, No. 81. 

Pedigree, 

facts of, when to bo pleaded, 89, 108, 130, 133, 186, 282. 
Peerage, 

claimant to, must show title, 89. 

Penalty, 

claim for, cannot be specially indorsed, 42, 44. 
interrogatories cannot be administered in action for, 285. 

Peremptory Order, 188. 

Performance ; and seo Condition Precedent. 
pleading, 101, 158, 198, 220. 
ploading non-porformance, 101, 220. 
exouso for non-performanco, 198. 
proof of, 292. 

part, 253. "> 

specific, 204, 400, 431. 

Personal Injuries, 

action for, precedents, Nos. 23, 67. 

Persons, 

classes of, 19 — 22. 

Petition, 12. 

Photographs, 

leavo to take, of disputed documents, 273. 
costs of, 325, 357. 

Plaoe, 

cortainty of, 122, 160. 
of trial, 69, 70, 303—305. 

Plaintiff, 

husband and -wife, 19. 
infant, 20, 419. 

joined -without his consent, 16. 
joint and several, 14 — 19, 23 — 31. 
lunatio, 20. 
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Plea, 76. 

pleading soycral dofouces, 76, 140, 214, 215. 

in abatement, 13, 109, 145, 213, 214. 

of accord and satisfaction, 225 ; precedent, No. 85. 

in tbe alternative, 27, 59, 198, 201, 215, 361. 

of authority, 95, 96, 108, 133 — 137. 

in bar, or peremptory, 145. 

of a oondition precedent, notperformod, 101, 102, 198, 220,435. 

in confession and avoidanco, 141 — 148, 164—167. 

dilatory, 145. 

of estoppel, 146, 147, 223. 

of fair comniont, 185, 280, 468. 

of fraud, 57, 109, 120, 166, 229, 254. 

to the further maintenance, 233. 

general issue. 84, 138, 216, 217, ii. 

of illegality, 168, 220, 221. 

to the jurisdiction, 145. 

of justification, 105, 138, 183, 229, 230, 448, 468. 
of liberum tenementum, 121, 128, 129. 
of lion, 125, 165, 224. 
of mattor arising after writ, 232. 

#f misnomer, 113, 192, 193. 

in mitigation of damages, 103 — 103, 302, 449. 

“ never agreed as alleged,’' S3, 165, 217. 

“ never indobtod," S5, 13S. 

of non-joinder of parties, 13, 14, 145, 192, 214. 

" not guilty,” S6, 23(1. 

“ not guilty by statute,” practically abolished, 217, w. 
of payment, 165, 220, 226. 
of payment into Court, 226. 

under Lord Campbell's Act, 229, 326. 
of performance, 101, 158, 220, 255, 257, 258. 
of possession, 99, 123 — 132, 133, 197, 218, 219. 
of privilege, S7, 93, 165, 167, 230, 447, 468. 
juris darrein continuance, 233. 
of reloase, 144, 224. 
of res judicata, 223. 

of rescission, 89, 224; precedents, Nos. 76, 80, 85. 
of set-off, 233, 236—240. 
of Statute of Frauds, 100, 167, 221, 255, 456. 
of Statute of Limitations, 144, 165, 222, 253, 453, 
of fonder, 225. 

“ Pleading Over,” 24, 169, 175. 
phrase defined, 150. 
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Pleadings, 72—81, 190—263. 

• definition oi tlio torn, 8, 72. 
object of, 71. 79. 
advantage of, 73, 74. 
history of, 74 — 76. 
leavo necessary, 8, 76, 192. 

when, unnecessary, 77, 191, 232, 246. 
when, allowed, 80. 
formal parts of, 80. 

delivery of, 80, 234—236, 251, 260, 261. 
fundamental rule as to contents of, 82. 

Statement of Olniin, 190 — 211. 

indorsed on writ, 42 — 53. 

Defence, 212—235. 

Set-off and Counterclaim, 236—249. 

Beply, 250—263. 

Bojoinder, surrojoindor, robutter, surrebutter, 73, 260. 
issuos, 64, 73, 75. 

ambiguity of, boforo 1876, .84, 178. 
strictness of formor sybtom, 2, 75, 76, 105, 190. 
must state material faots, 82, 90, 91. 

and only material facts, 90 — 105. "> 

not law, 83—89. 

nor evidence, 106 — 110. 

nor facts which the law prosumer in your favour, 98, 
115. 

uor matters affecting only damages, 103—105, 149, 218. 

or costs, 1 16. 

uor tho pvooiso words of documents, 91, 115, 116, 182, 
197, 418. 

must state faots with certainty, 118—140. 

but in a summary form, 111 — 1 17. 
must not anticipate opponent’s pleading, 96, 116, 255. 
amending own pleading, 188, 189. 
amending opponent’s pleading, 58, 172. 
striking out opponent’s pleading, 80, 172. 
answering opponent’s pleading, 141 — 170. 
by way of traverso, 141, 140—163, 215. 
by way of confession and avoidance, 141 — 148, 164 — 167. 
by way of objection in point of law, 168—170, 174, 
third party procedure, 233, 248. 
pleading matter arising during action, 232. 
pleading to damages, 116, 149, 218. 
oonstruecl distributively, 139. 
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Pleadinor — auntiii ml . 

technical objections to, discouraged, 80, 168, 171 , 173, 380. 

irvogularity in, cured by pleading over, 24., 171, 174. 

deptirturo in, 235—259. 

unnecessary denials, 143, 153, 154. 

counsel'll signature to, 80. 

costs of prolix, 114. 

close of, 80, 261, 

opening tho, 307. 

time for, 188, 192, 234, 235, 231, 261. 
trial without, 39, 54—60, 76. 
particulars of, 177. And boo Particulars. 
rulos affecting, 365—383, 

specimens of had, 91, 97, 113, 147, 133, 138 — 161, 196. 
1‘llECE dents of, 402—436. 
contents, 385 — 389. 

Point of Law, 

need not ho pleadod, 83, 85, 109, 171, 175. 
argumont of, 169, 174. 

Points of Claim and Defence, 70, 79. 

Precedents, Nos. 60, 87. 

Policy, 107, 112. 

action on a, precedent, No. 83. 

Possession, 
defined, 123. 

title by, to goods, 90, 125, 132. 

to land, 86, 09, 123—132, 135. 
in casos of incorporeal hereditaments, 86, 122, 121, 
197. 

plea of, 123, 218, 219. 

includes a plea of statute of Limitations, 221. 
does not inolude any equitable defence, 125, 126, 218, 
451. 

writ of, 343. 

Precedents, 383—469. 

of general indorsements, 392, 393. 

of indorsements for trial without pleadings, 393 — 401. 

of indorsements for an account, 401, 402. 

of special indorsements, 144, 402 — 406. 

of originating summons, 407. 

of summons for directions, 408—410. 
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Precedents — continued . 

of onlor for directions, *109, 

of Statements of Claim, -111— ‘183. 

ofDcfoncos, 134 — 431. 

of various special pleas, 221, 222, 223. 

of noiico in mitigation of damages, 449. 

of noticos in actions for trial without pleadings, 452—434. 

of Boplios, &c., 455, 450. 

of an affidavit of documonts, 437 — 430. 

of inteiTOgatorios, 439— 464. 

of answers to interrogatories, 2S9, 464. 

of advice on evidence, 463 — 460. 

(For detailed Table q f Contents, see pp. 883 — 389.) 

Prescription, 86, 124, 197. 

Presumption, 

of fact, 292—294. 
of law, 98, 295. 

facts presumed in party’s favour not to ho pleadod, 98, 113. 

or proved, 293. 

effect on burden of proof, 292—293. 

Priority oj? Mortgages, 
precedent, No. 27. 

Privilege, 

plea of, 87, 93, 165, 167, 230, 488. 
solicitor’s, 269, 289, 314, 315, 458. 
documents privileged from inspection, 268 — 272. 

Process, 

justification under judicial, 133, 138. 

Production, 

of documonts referred to in pleadings, &e., 153, 204, 263. 
generally, 267 — 274. 

Prolixity, 

costs of, 114. 

Promissory Note, Action on, 

specially indorsing claim, 60, 32, 402. 
consideration presumed, 91, 98, 293. 
interest on, 51. 
particulars in, 50. 
defence to, 87, 216. 
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INDEX, 


PllOOl?, 

bunion. of, 147, 29a — 284, 306. 

sometimes shifts, 147, 154, 292. 
how it affocts pleading, 98, 115, 147. 
of conviction, 301 . 
of documents, 208 — 302, 316—320. 
of handwriting, 317. 

Public Authorities Protection Act, 1893 (56 & 37 Viet, 
c. 61), 

practically abolished notice of action, 102. 

and plea of “ Not Guilty by statuto,” 217, n. 
provisions as to costs, 350, 363. 

Public Polioy, 

production of documents against, 271, 272, 318. 

Puis Darrein Continuance, 233. 


Quantum: Meruit, 43, 199, 414. 

QuaHe Taifedit, 191. 

Questions, 

leading, 310, 312, 313. 

“ to credit,” 313. 

which witness may refuso to answor, 314, 315. 


Railway Accident, 

PRECEDENTS, Nos. 23, 67. 

Beal Actions, 191. 

Rebutter, 73, 260. 

Rebutting Evidence, 320. 

Receiver, 205, 342. 

appointed whenevor just or convenient, 205, 393, n. 
precedents, Nob. 8, 2", 

Record, 

what it is, 75, 80, 
estoppel by, 223, n. 
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Recovery op Land, Action for, 
parties to, 17. 

olaim in, must show title, 80, 123—131. 
what othor claims can bo joined with, 23. 
declaration, 24, 209—211. 
injunction, 24, 205, 400, n. 
rooeiver, 205, 393, n. 

speoially indorsed writ in, 42, 45, 69, 39D, 430. 
dofcnco to, pleading possession, 86. 126, 218 219. 

actable defence must be pleaded spooially, 125, 

pleading lease in confession and avoidance, 129, 
108, 253. 

pleading Statute of Limitations, 165 219, 
reply in, 253. 257. 
interrogatories in, 282, 285. 

precedents of indorsements, Nos. 8, 24—26, 37—39. 

Statements of Claim, N*os, 72 73 
Defence, No. 102. 

Reply, No. 111. 

RECTIFICATION OF Agreement, 

1UUSCEDENT of counterclaim olaiming, No. 84. 
reply thereto, No. 110. 


Re-examination, 315. 


RePERENCE TO ARBITRATION, 12, 11, 212, 300. 
to Stouter, 60. 

Refreshing Memory op ‘Witness, 

hy memoranda mado at tho time, 311, 312. 

Rejoinder, 

uuswor to reply, 73, 260. 

may only join issue unless leave obtained, 260. 

time for dclivory of, 201. 

PRECEDENT, No. 112. 

Release, 

plea of, 144, 224. 

Relief, 

different Muds of, 203 , 204, 
claim for, 2, 203 — 206. 

distinguished from a cause of action, 24. 
need not be ploadcd to, 116, 150. 
equitable, 204, 205, 2G4, 
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Relief — midin mil. 
claim for — continued. 

may bo in tlio aLtornativo, 203. 
may be extended by Statement of Claim, 193. 
in a Counterclaim, 243. 
merely declaratory of right or title, 24, 210. 
against a forfeiture, 59. 

Remainderman, 

aotion by, 121, 127, 129. 

PRECEDENTS, No9. 20, 73. 

Remoteness of Damage, 202, 442, 450. 

Rent, 

distinguished from mesne profits, 43. 
claim for, may bo specially indorsed, 42, 47. 
forfeiture for non-payment of, 42, 59, 399, 430. 
PRECEDENTS, Nos. 8, 24, 08, 98. 

Repairs , 

action for nnn-repuir, 

olftim may not be indorsnd spooially, 44. 
t notice under the Conveyancing Act, 100, 458, n. 
claim during oontinuaneo of torm, 121. 
whoro there aro conourront covenants, 195. 
PRECEDENTS, Nos. 14, 53, 114. 

Replevin, 211. 

cattle du muye feasant, 120, 120, 135. 

cattle seized for arrears of rent, 95, 120, 121, 326, 133. 

pleading possessory title in, 135. 

avowry of liberum tencmentum in, 128, 135. 

precedent of statement of Claim in, No, 68, 

Defencos in, Nos. 98, 99. 

Reply, 76, 250—283. 

cannot he delivered without leave, 78, 251. 
joinder of issue, 144, 252. 

should in some instances confess and avoid, or objeot, 144, 
169, 253-255. 
time for delivering, 251, 
departure in, 255—259. 
now assignment in, 239. 

where there is a sdt-off or Counterclaim, 238, 243, 252, 259. 
pleadings subsequent to, 260. 

PRECEDENTS of, 144, 151, 4po, 456. 
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REPRESENTATIVE CHARACTER, 

must bo indorsod ou -writ, 1, 36, 103. 
claim in, cannot be joined with, claims in private capacity, 
23, 

must be traversed specially, 157, 221. 

Request, Letters oe, 207. 

Res Judicata, 17, 223. 

Rescission, 

ot contract, 89, 224. 

PRECEDENTS, Nos. 70, 80, 85. 

Rescue, 95, 96. 

Return oe a Chattel, 

notion for, 08, 99, 125, 126, 345. 

Reversioner, 

actions by, precedents , Nos. 20, 78. 

Ruhit oe "Way, 

title to, 80, 88, 124, 197. 
termini of, must bo Btated, 122, 197. 
trespassing off the way, 258. 

Right to Begin, 
at trial, 154, 306. 

on tbo argument of a point of law, 169. 


Sale of Goods, 

plaintiff need, not allege that goods were his, 98. 
precedents of indorsements for trial without pleadings, 
Nos. 10, 13. 

of a special indorsement, No. 33. 
of Statements of Claim, Nos. 52, 58. 
of Defence, Nos. 70 — 82. 
of Reply, No. 109. 
of interrogatories, Nos. llo, 116. 

Sale of Land, 

speoinlly indorsing writ for the purchase-money, 50. 
precedents of Statement of Claim, Nos, 61, 62. 

Satisfaction, 

taking monoy out of Court in, 250. 

O.P. t T, 
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“Scandalous,” 

moaning of toirn, 176, 280. 
striking out suck matter, 81, 175, 286. 

SCIENTER, 92. 

Second AonoN, 

■when ono lies, 17, 222, 2211. 

Secondary Evidence, 

of documents, when admissible, 2.98, 81 9, 320. 

Security tor Costs, 68, 247. 

Security tor Costs Account, 280, 276. 

Seduction, 467. 

effect of a mere denial of, 150. 
paiticulais of, 179. 

PRECEDENTS, Nos. 49, 76, 122. 

Separate Estate, 42G. 

need, not always be alloged, 19. 

costs mil of, 301 . 

r 

Sequestration, 339, 316, 347. 

Servioe 

of writ, 4. 

of motion for attadhmant, 340. 
out of jurisdiction, 32 — 35. 
substituted, 4, 33. 

Set-ott, 236—210. 

nature of, 230—238. 

bow it differs from a counterclaim, 239. 

must be specially pleaded, 63, 233, 236. 

equitable, 238, 239. 

reply to, 238. 

costs of, 249. 

under County Courts Act, 356. 

PRECEDENT, No. 81, p. 438. 

Settled Account, 
what is a, 231, 232. 
bow re-opened, 97 , 231, 234, 233. 
plea of, 107, 231, 437. 
surcharge and falsify, 231, 232. 

PRECEDENTS, Nos, 33, 81. 
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SEVERAL Phjas, 

formerly not allowed, 75 , 142, 
now allowed, 142, 214, 213 . 

Severing Defences, 233, 301). 

SiriiRIEE, 

execution by, 340—342. 
mquiiy beforo, 0, 22G, 25(1. 
interpleader by, 341, 
powers under a /./«., 310. 

ail ehyit, 342. 

Shout Cause List, (50. 

Short Notice oe Trial, 70, 235, 202. 

Slander, 

ploadinga in aotion lor, 94, 120, 147, 197. 
precise words of, material, 91, 197. 
plaintiff's office or trade, 94, 136, 167, 197, 293. 
ironical words, 93. 

justifying, 138, 167, 229, 230, 448, 468. 
part of, 105, 448. 

defence that the ocoasion was privileged, 87, 93, 167, 230. 
paying ruonoy into Court with, defeuco, 226. 
particulars of, 120, 138, 184, 183. 

in mitigation of damagos, 104, 103, 302, 449. 
vulgar abuse, 431. 
precedents, Nos. 100, 101, 123. 

Slander <>e Women Aot, 350, «. 

Solicitor, 

bill of’costs is subject for special indorsement, 44, 102. 
undertaking to uocopt service, 4, 
plea, not duly ipialified, 221. 

no bill dolivorod, 102, 221. 
may lefuso to answer certain quebtium,, 314, 315. 
aotion against, for negligence, precedent No. 22. 

Solicitor and Client, 

communications between, privileged, 269, 289, 314, 313, 
458. 

costs as between, 16, 348, 334, 364. 

Special Case, 12. 

Special Costs, 325, 357. 
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Special Damage, 
what is, 201. 

must be clearly claimed, 123, 201. 

objection where essential to the cause of notion, 170, 442, 
450. 

need not be pleaded to, 116, 143, 218. 
remoteness of, 202, 442, 450. 
arising after determination of first action, 222, 324. 
particulars of, 123, 170, 182, 202, 203. 
iuiecedents, Nos. 54, 57, 58, 62, 07. 

Special Defences, 220—233. 

where trial without pleadings, S3. 

PRECEDENTS, Nos. 103—10S. 

Special Indorsement, 

on writ of liquidated demand, 42 — 53. 
advantages of, 45, 40. 
when permitted, 42 — 45. 
is a Statement of Olaim, 47, 49, 191. 
must givo details, 48. 

^amendment of, 40, 188, 321. 
olaim for interest in, 51— 53. 

PRECEDENTS, Nos. 32—39. 

Special Jury, 804, 325, 357. 

Special Verdict, 322. 

Specific Performance, 204, 400. 

PRECEDENTS, NoS. 28, 102. 

Stamp Objection, 318. 

Statement of Claim, 190—211. 

summons for, where writ indorsed for trial without pleadings, 

02 . 

parties, 13, 192. 

joinder of causes of action, 23, 108. 

enlarging the scope of the writ, 38, 193, 194. 

striking out, 172, 175. 

must disclose good cause of action, 00, 94. 

special indorsement is a, 47—49, 191. 

must not anticipate defence, 90, 1 16, 253. 

introductory averments in, 196, 197. 

performance of conditions precedent implied, 101, 198. 

when conditions precedent not performed, 101, 220, 433. 
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* STATEMENT OF CLAIM —CUIliiliUltl. 

should stato plaintiff’s offioe or trade, 04, 13S, 157, 197, 
293, 

giving credit for monoy in, 179, 220. 
amendmont of, oneo without leave, 188, 250. 
alleging damage in, 103, 108, 182, 201 . 
rolief, claim for, in, 203. And see Relief. 
timo of delivering, 102, 
particulars of, after deliver}' of defeneo, 186. 
in action of contract, 197 — 200. 
in action of tori, 190, 

PRECEDENTS of, Nos. 46 —74. 

to be indorsed on writ, Nos, 82—39. 

Statute, 

adding to, altering, or regulating common law, 99, 100, 
135. 

specially indoraod writ for debt arising on, 42. 
plea of Not Guilty by, practically abolished, 217, n. 

Statute op Frauds, 

plaintiff need not allege compliaueo with, 100. 

ploa of, 167, 221. 

roply of part porformancu, 255. 

niEOEDENTS of plea of, 221, 430. 

Statute op Limitations, 165. 

plea of, precedents of, 144, 222. 
roply to, 88, 253, 234, 
acknowledgment, 144, 206, 253. 
burden of proof, when pleaded, 293. 
precedent of notice of defence of, No. 107. 

Staving Proceedings, 

no stay on taking out summons for particulars, 188, 235, 
proceeding with counterclaim against plaintiff, 57, 247. 
on agreement to refer, 212, 213. 
pending a commission to take ovidenoo, 296, 297. 

Step in Action, 
what is, 212, 213. 

taking, waives irregularity, 24, 171, 173, 212. 

Submission to Arbitration, 12, 41, 212, 306. 

SUBPGiNA, 

uil tcbtijicundim, 296. 
ducas tecum, 299, 
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Hubstituteu Service, 4, 34. 

SUMMARY JUDOMBNT, 8, 43, 40, 34—00. 

Wummons, 7, 213. 

originating, 10, 11, 407 ; precedent, No. 40. 

application by, 7, 

ooats of, 60, 67, 172, 363. 

for directions, 7, 65 — 71, 77, 381 — 388, 408 — 410. 

precedents, Nos. 43, 44, 45. 
to amend own pleading, 188, 230, 291. 
to amend opponent’s pleading, 175, 212. 
to strike out opponent’s pleading, 172 — 174, 212. 
for particulars, 177 — 188, 213. 
to add parties, 192, 213, 214. 
to strike out parties, 192, 213, 214. 
to refer, 212, 213. 

to liavo witness mainlined before trial, 71, 296, 207. 
to change placa of trial, 304, 305. 
under- Order XIV., 34 — 00. 

HURCIIARGE AND FALSIFY, 232. 

0 

Surety, 

1'REOEDENTS, Noa, 12, 35. And seo p. 144, 
^Surprise, 333. 


Taxation of (Josts, 

as between, party and party, 348. 

solioitor and client, 16, 348, 354, 364. 


Tenant, 

hound to give landlord notice of writ in ejectment, 17, 18. 
PRECEDENTS of indorsements in actions by and againbt. 
Nos. 8, 24. 

of special indorsements. Nos. 37 — 39. 
of Statements of Olaim, Nos. 51, 53, 57, 72, 73. 
of Defences, Nos, 98, 102. 
of a Reply, No. 111. 


Tender, Plea of, 223. 

confesses and avoids, 163. 

money must be brought iuto Uourt with, 225. 

precedent of, 225. 
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'tear Action, 81. 

Third Parties, 

introducing, into notion, 233, 245, 24B. 
claim of indemnity from, 233. 

Threats, 

notion under 7 Edw. YII, o. 29, s. 36 ; precedent, No. 69. 
Time, 

certainty of, 109, 120, 185. 

only required to be stated when material, 109, 120. 

to plead, 188, 192, 234, 235, 231, 261. 

And seo Statute or Limitations. 

Title, 123—133. 

alleging acceptance of, 50. 

how pleaded, 91, 108, 123—133, 218. 

pleading title in another, 132. 

of seller cannot he disputed by buyor, 98. 

of bailor cannot be disputed by bailee, 134. 

declaration of, 24, 209—211, 279. 

possession, when sufficient, 86, 99, 124, 125, 132, 135. 

by assignment, 94, 129, 180, 133. * 

by ostoppel, 45, 1 31 . 

interrogatories as to, 282. 

Tort, Action of, 
parties to, 16, 17. 

Statomont of Olaim in, 191. 

precedents of indorsement for trial without pleadings in, 
Nos. 16—23. 

of Statements of Claim, Nos. 61 — 71. 
of Defences, Nos. 88—101. 
of interrogatories, No. 117. 
of advice on evidence, Nos, 120 — 123. 

Trade, . - 

of plaintiff, when material, 94, 156, 157, 197. 

Trade Union, 
can be sued, 21. 

Transitory and Local Actions, 122. 

Traverse, 141, 149 — 161, 215. 
object of, 146. 

how it diffors from an objection in point of law, 141, 146. 

a plea in oonfossion and avoidance, 147. 
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Traverse — continued . 

must be specific, 155—157, 215. 

must not bo evasive, 157—131. 

with ciroumstances, 159, 160. 

dangers of a too literal, 158—161. 

ambiguity of the negative pregnant, 168, 159. 

material faots, if not traversed, admitted, 151—155. 

allegations which should not be traversod, 116, 150, 159. 

setting up affirmative ease in addition, 181—183, 

Trespass, 

to land, action of, 122. 
defences to action of, 166. 

defendant's own fraahold, 121, 127 — 133, 253. 
general travorse does not deny plaintiff’s tide, 166, 156. 
leave and licence, 159. 
right of way, 259. 

to goods, 99, 123, 125, 132, 165, 224. 
to the person, 95, 126, 159, 184. 
on tha caso, 101. 

precedents, Nos. 8, 7, 09. And sec pp. 126, 156, 

« 

Trial, 306—326. 

notice of, 262, 263. 
short notice of, 70, 235, 262. 
entry for, 262, 263. 
place of, 69, 70, 308—305. 
mode of, 70, 303—305. 
how to secure a jury, 304. 
right to begin at, 154, 109, 307. 
witnesses, 298 — 298, 309 — 310, 
examination in chief, 309. 
cross-examination, 312, 
re-examination, 315. 

documentary evidence, 208—302, 316 — 320. 
veTdict, 322. 
judgment, 325. 

Trial without Pleadings, 

procedure under Older XVUIa,, 39, 54—60, 76. 
notico of, 62. 

application for Statement of Claim or particulars, 62. 
under Order XXXIV,, 64, 
precedents of indorsements for, Nos. 9—28. 
of notico of special defences, Nos. 103—108, 
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Trover, 

claim in action of, 99, 123, 123, 132. 
defences in action of, 125, 131, 135, 105, 224. 
PRECEDENT, No 70. 

Trust, 

breach of, 137. 

claim on n spooially indorsed writ, 42, 404. 
PRECEDENT, No. 36. 

Trustee, 

claim by, 21. 

character must be speoifloally denied, 157. 

Trustee in Bankruptcy, 
claim by, 23. 

character must be stated on writ, 1, 193. 


Uncertainty, 139. 

Undue Influence, 

particulars of, must bo pleaded, 137. 

University, 34, 33. 


Unliquidated Damages, 
doilned, 43, 323. 

amount specially for the jury, 334, 335. 
plaintiff daiming, may always begin, 104, 169, 307, 


Use and Occupation, 

claim for, may not bo specially indorsed, 47. 


Venue, 69. 

origin of phrase, 1 22. 
local, abolished, 122. 
change of, 304, 305. 

Verdict, 322 — 325. 

defects cured by, 175. 
special, 322. 


View, 304. 

o.p. 


II M 
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Wagering Contract, 220. 

Waiver, 

2 >lea of, 105. 
reply of, 255. 

of irrojgularity, 24, 171, 175. 

Want op Prosecution, 69. 

Warrant, 

ploading authority of, 95, 98, 133 — 137. 

Warranty, Action on, 

RimOEIJENTR, iSTo-,. 58, 61, 65, 82, 93. 

Waste, 

i’HXCEUENTS, Nos. 31, 33, 71. 

Way, Hiout on, . 
title to, 68, 121, 197. 
to) mini must be .stated, 122, 197. 

trespassing off the way, 258. 

• 

Weight op Evidence, 

verdict against, 331, 332. 

Wipe? 

churns hy, 19, 20, 25, 426. 
action against, 19, 20, 23, 44, 101. 
judgment ugamal, 59. 
costs against, 361. 

PRECEDENTS, Nos. 1, 3, 66, 105. 

Will, Tenancy at, 130. 

PRECEDENTS, Nos. 38, 102, 111. 

Withdrawing a Juror, 321. 

Witness, 

compelling opponent to call, 153. 
interrogatories as to names of, 281, 282, 289. 
particulars disclosing names of, 182 — 185. 
oommissiotv to examine, 71, 297. 
deposition of, 298. 

may refuse to answer certain questions, 314, 315. 
refreshing memory of, 311, 312. 
compelling attendance of, 206. 
examination boforo trial, 71 , 297. 

at trial, 309 — 316. 

callud by judge with consent of parties, 316. 
expert, 317, 
hostile, 311. 
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Work and Labour done, 
particulars of, 179, 180. 
action for, 188. 

PRECEDENTS, Nos. 35, 86. 

Workmen’s Compensation Act, 
appeals under, 327, n. 

Writ or Execution, 

pleading authority of, 136. 

fi.fa., 340. 

elec/it, 342. 

of possession, 345. 

of delivery, 346. 

of attachment, 345. 

of soqnostratdon, 346. 

Writ oe Inquiry, 

after judgment by default, 0, 226, 250. 
in an action on a bond, 209. 

Writ of Light of Dotvtsr, 191. 

Writ of Summons, 1 — 4. 
service of, 4. 

indorsements on, 30 — 53. 

PRECEDENTS, Nos. 3 — 39. 
amending, 58, 7S, n, 188, 193, 20i, 321. 
matter arising after, 232. 
time for pleading to specially indorsed, 78, 234. 
lelief claimed on, may bo extended by Statement of Claim, 
38, 193, 194. 

PRECEDENT, No. 1. 

Wrong-doer, 

possession, a sufficient title against, 99, 124, 125. 

Wrongful Dismissal, 

damages for, are unliquidated, 44. 

PRECEDENTS, Nos. IS, 59. 


THE END. 


tonnes: printed ex o. f, eowortu, S8, tetter lane, e.c. 





